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100

SS770 773TA 1988 
1999

SS770 773TA 1988

770. Sales etc. at an undervalue or overvalue 
(1)Subject to the provisions of this section and section 771, where any 

property is sold and – 
(a)the buyer is a body of persons over whom the seller has control 

or the seller is a body of persons over whom the buyer has control 
or both the buyer and the seller are bodies of persons over whom 
the same person or persons has or have control; and 

(b)the property is sold at a price (“the actual price”) which is either – 
(i)less than the price which it might have been expected to fetch 

if the parties to the transaction had been independent persons 
dealing at arm’s length (“the arm’s length price”), or 
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(ii)greater than the arm’s length price, 
then, in computing for tax purposes the income, profits or 
losses of the seller where the actual price was less than the 
arm’s length price, and of the buyer where the actual price was 
greater than the arm’s length price, the like consequences shall 
ensue as would have ensued if the property had been sold for 
the arm’s length price.” 

(2)Subsection (1) above shall not apply –  
(d)in relation to any other sale unless the board so directs. 

(3)Where a direction is given under subsection 2(d) above all such 
adjustments shall be made, whether by assessment, repayment of 
tax or otherwise, as are necessary to give effect to the direction.” 

Section 773 (4) provided: 
“(4)Sections 770.... shall, with the necessary adaptations, have effect 

in relation to lettings and hirings of property, grants and transfers 
of rights, interests or licences and the giving of business facilities of 
whatever kind as they have effect in relation to sales, and the 
references in those sections to sales, sellers, buyers and prices shall 
be deemed to be extended accordingly.

( )
DSG MCSAL DISL

ss770( )(a)
s770( )(d)

( )
ss773( ) “giving of business facilities of whatever 
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kind” (67)

Benefit Advantage “facilities”
(68)

DISL “Facility”
DISL

Schedule 28AA 
1998

(69) s770A Sch28AA
1999 7 1
ss770

“1(1) This Schedule applies where – 
(a)provision (“the actual provision”) has been made or imposed as 

between any two persons (“the affected persons”) by means of a 
transaction or series of transactions, and 

(b)at the time of the making or imposition of the actual provision – 
(i) one of the affected persons was directly or indirectly 

participating in the management, control or capital of the 
other; or 

(ii) the same person or persons was or were directly participating 
in the management, control or capital of each of the affected 
persons 

                                                          
(67) Ametalco 1996 STC SCD 399 Waterloo v IRC 2002 STC SCD 95. 
(68) Benefit Advantage Profit

Advantage
(69) S108(1) FA98. 
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 (2) Subject to paragraphs 8, 10 and 13 below, if the actual provision – 
(a) differs from the provision (“the arm’s length provision”) which 

would have been made as between independent enterprises, and  
(b) confers a potential advantage in relation to United Kingdom 

taxation on one of the affected persons, or (whether or not the 
same advantage) on each of them, 
the profits and losses of the potentially advantaged person or, as 
the case may be, of each of the potentially advantaged persons 
shall be computed for tax purposes as if the arm’s length 
provision had been made or imposed instead of the actual 
provision. 

 (3) For the purposes of this Schedule the cases in which provision 
made or imposed as between any two persons is to be taken to 
differ from the provision that would have been made as between 
independent enterprises shall include the case in which 
provision is made or imposed as between any two persons but no 
provision would have been made as between independent 
enterprises; and references in this Schedule to the arm’s length 
provision shall be construed accordingly.” 

2 (1) This schedule shall be construed (subject to paragraphs 8 to 11 
below [which are not relevant in these appeals] in such manner 
as best secures consistency between- 

(a) the effect given to paragraph 1 above; and 
(b) the effect which, in accordance with the transfer pricing 

guidelines, is to be given, in cases where double taxation 
arrangements incorporate the whole or any part of the OECD 
model, to so much of the arrangements as does so. 

 (2) In this paragraph “the OECD model” means-

���



157

(a) the rules which, at the passing of this Act were contained in 
Article 9 of the Model tax Convention on Income and on Capital 
published by the Organisation for Economic Co-operation and 
Development; or. 

(b) any rules in the same or equivalent terms. 
 (3) In this paragraph “the transfer pricing guidelines” means- 

(a) all the documents published by the Organisation for Economic 
Co-operation and Development, at any time between 1st May 
1998, as part of their Transfer Pricing Guidelines for 
Multinational Enterprises and Tax Administrations; and 

(b) such documents published by that organisation on or after that 
date as may for the purposes of this schedule be designated, by 
an order made by the Treasury, as comprised in the transfer 
pricing guidelines.  
Meaning of “transaction” and “series of transactions” 

3 (1) In this Schedule “transaction” includes arrangements, 
understandings and mutual practices (whether or not they are, 
or are intended to be, legally enforceable). 

 (2) References in this Schedule to a series of transactions include 
references to a number of transactions each entered into 
(whether or not one after the other) in pursuance of, or in 
relation to, the same arrangement. 

 (3) A series of transactions shall not be prevented by reason only of 
one or more of the matters mentioned in sub-paragraph (4) 
below from being regarded for the purposes of this Schedule as a 
series of transactions by means of which provision has been 
made or imposed as between any two persons. 

 (4) Those matters are –  
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(a) that there is no transaction in the series to which both those 
persons are parties; 

(b) that the parties to any arrangement in pursuance of which the 
transactions in the series are entered into do not include one or 
both of those persons; and 

(c) that there is one or more transactions in the series to which 
neither of those persons is a party. 

 (5) In this paragraph, “arrangement” means any scheme or 
arrangement of any kind (whether or not it is, or is intended to 
be, legally enforceable).” 

“provision” Sch28AA 1999

(70)

“Provision”
(1)

“Provision”

                                                          
(70) SI1998/3178 1999

“Provision” “in relation to provision at any time”
“provision”
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Sch28AA

( ) “Provision”
2 “Provision”

“provision” Schedule
Arrangement Understanding

Arrangement OECD
9 “condition made or imposed between the 

enterprises in their commercial or financial relation”
“Provision” OECD 9 “condition”

a“series”of transaction
“provision” “transaction” ”series”

( )
arrangement

“series” (71)

s770 (72) Sch28AA “board”
“direction”

( )(b) OECD

                                                          
(71)

DSG,MCSAL DISL MSDL

(72) S770 ( )(d)
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“
OECD ”

OECD

“Provision”
S770 Sch28AA “the provision which would be made as 

between independent parties” “provision”
1

DISL “provision”
“provision”

“provision”
 1999

770 Sch28AA

s770 “business facility”
Sch28AA

“provision” “provision”

Sch28AA OECD

OECD
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s770

Sch28AA
( )(a) “differ from the provision which would have 

been made between independent enterprise”
“provision”

OECD
( )(a)

“provision”
(73)

s770 Sch28AA

1990 s770 Sch28AA
1997

10 “facility”( )
50 10 10

s770 1997 50
1999 Sch28AA “provision”

15 5 (74) 40
50 (75)

Sch28AA s770

“provision” Sch28AA

                                                          
(73)

(74) 1997 10 1999
(75) 50 40
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“provision” (76)

“provision”
1993 DISL

“business facility” Cornhill DISL
DISL

1993 Cornhill DISL
Cornhill 15

DSG 12
Cornhill

DISL

DSG 1993
Cornhill DISL

1993 DSG
DISL s770 “business facility”

ASL
Sch28AA ( ) “a series of transaction”

“provision”
( )(77)

DSG DISL “provision” DISL DSG
“arrangement” DSG

DISL
DSG “provision”

DSG DISL

                                                          
(76) Sch28AA 50

(77) ( ) “a series of transaction”
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“arrangement”
“provision” DSG DISL

IPT
DSG DISL

DISL
DISL

DISL
DISL

DISL

“provision”
“provision”

DSG DISL DSG “provision”
“provision”

Sch28AA
“provision”

“provision”
“provision”

(78)

DSG DISL “provision”
DISL

                                                          
(78) DSG DISL

���



164

DISL
DISL

CUP

CUP “bargaining position”

(CAPM)(79)

RE RF i RM RF
RE
RF
RM RF (

)
i i

DISL

(80) OECD

                                                          
(79) Capital Asset Pricing Model
(80) RF( )

Gaysford 1997 -2004 10
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DSG DISL

DISL

DISL DSG
Cornhill

ASL
DSG Cornhill ASL

DISL
DISL DSG

(81)

2008 11 24 12
12

                                                          
(81) Gaysford 1997 2004
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“business 
facility” “provision”

“business facility” “provision”

“provision”

Sch28AA

(82) (83)

(84)

OECD
“provision”

                                                          
(82) (53) 9
(83) Sch28AA
(84) Sch28AA ( )
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“provision”

“provision”
(85)

( CUP )

( )

OECD 2010
Sch28AA

OECD OECD

OECD

                                                          
(85) (53) 90
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OECD

“condition” ( )
“provision”

“condition” “provision”
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1

OECD

( )
39 12

66
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( ) (86)

(87)

16

( )

                                                          
(86) ( )( )
(87) OECD

1994 10 P.161-P.171
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a
SY SX b

SX

OECD

(88)

17
                                                          
(88)
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OECD

OECD
(89)

2010

( )
(90)

                                                          
(89) OECD 2.124
(90) Treas. Reg 1.482-6(a)

( 21 11 )
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OECD

( )
OECD
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(91)

IFRS
(a) (b)

(c)

(92)

( )

                                                          
(91)   Jens Wittendorff (2010) Transfer Pricing and the Arm’s Length Principle in 

International Tax Law  20.5.2. 
(92) (91)
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(93)

(94)

(95)

( )

(96)

EBIT(Earnings Before 
Interest and Taxes)

OECD (97) (98)

                                                          
(93) 66 ( ) ( ) 23

(94) ( ) ( )
(95) (94)
(96)

( )
(97) OECD 2.131
(98) Treas. Reg. 1.482-6(a). 
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(99)

OECD

( )
(100)

(101)

(
)

OECD

PE

                                                          
(99) 66- ( )-
(100) OECD 2.131
(101)
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(102)

(103)

(104)

OECD

(105)

(106)

                                                          
(102) Special Consideration for Applying the Authorized OECD Approach to 

Permanent Establishments (PEs) of Enterprises carrying on Global Trading of 
Financial Instruments Part 169-170 HP

(103) 66 ( )-
(104) ( )
(105) OECD 2.125
(106) (105) 2.126
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(107)

(108)

(109)

(110)

                                                          
(107) (105)
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