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Cross—Border Business Restructurings and

Outbound Transfer of Assets
— Lessons from US Anti-Inversion Measures and EU Exit Charges —

Executive Summary

I Issue of Concern

Against the background of the accelerating move in many major countries toward
further clearance of impediments for cross—border business activities which might
involve transfer of corporate assets, function, etc., especially to foreign affiliates in
low tax countries, the problem of their tax base erasion caused by the inability to tax
properly such migrating assets has become quite conspicuous latetly. Japan is no
exception in this respect and the problem is likely to aggravate in the aftermath of
recent tax reforms. Among those recent tax reforms, quite notable in this respect
are; (i) a cross—border triangular merger has become possible since 2007 owing to the
enactment and implementation of the New Company Law, (ii) a foreign dividend
exemption method was introduced by the 2009 tax reform, and (iii) Japanese CFC rule
was reformed by the 2010 tax reform in such a way that the tax rate in a foreign
country that triggers its application is now 20% instead of 25%.

Certainly the Japanese tax system is equipped with the transfer pricing rule, the
anti—corporate inversion measure, the earnings stripping rule, and so forth, but some
might wonder and some others might apprehend that the counter—measures
represented by those rules might not be effective enough to curb sufficiently the
erosion of its tax base that is likely to become worse in the aftermath of the
above—mentioned tax reforms and the majority of future tax reforms expected to be
implemented mostly in the same direction. Such apprehension has prompted this
paper and it aims at exploring some possible measures that could supplement the

function of the current counter—measures. In exploring such measures, the paper
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mainly looks to some other major countries for their counter—measures and analyzes
their potentials and limits. Through such analysis, lessons are drawn and attemps
are made to propose ways by which they could be applied in restructuring Japan’s

counter—measures.

II Chapter 1 — Criteria for Corporate Residency and Exit Tax

In many EU Member States, the concept of place of effective management or the
real seat theory is adopted as the principal rule for determining a corporate residence.
Such concept is more effective than the concept of place of incorporation or the
incorporation theory in counteracting such a global tax planning as the management
controlling from its country of presence a corporation registered in a foreign low tax
country. Inmany cases, it also prevents the erosion of the countries’ tax bases when
a corporation transfers its management and control to a foreign country by deeming
such transfer as liquidation. Lately, however, its preventive effect has diminished
now that the European Council has adopted the Statute for a FEuropean
company( Societas Europeae, SE ) that enables a company established in a Member
State to opt for SE which can transfer its registered seat to another Member State
without going into liquidation.

The ECJ has also expressed, in such cases as the Inspire Art case( C-167/01) a
view that a company’s tax planning of differentiating a country of its principal
business activity from a country of its registration is not necessarily abusive and could
be an exercise of the right of freedom of establishment. This line of thinking is also
observable in the ECJ’ s view of exit taxes adopted in many EU Member States.  Exit
taxes have served for many vyears as effective means for protecting many
countries’ tax bases because, under the conventional exit tax regimes, capital gains of
assets are deemed to be realized at the time of their departure from their home
country. But they are now at stake because the EC]J has ruled in the Hughes de

Lasteryie case ( C-9/02 ) that the French exit tax on individuals violate the freedom
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of establishment guaranteed by the EC Treaty.

Il Chapter 2 — EU States’ Moves toward Stronger Counter—Measures

Now that the EU Commission has expressed a view that the above—mentioned
Hughes de Lasteryie case has implications for exit taxes on companies as well, there is
some suspicion that exit taxes on companies might also violate the principle of
freedom of establishment. But, such suspicion was not substantiated in the Cartesio
case( Case C-210/06 ) in which the ECJ ruled that the present EU law does not
preclude a Member State’ s legislation under which a company incorporated under the
law of the Member State may not transfer its seat to another Member States whilist
retaining its status as a company governed by the law of the Member State of
incorporation. Taking advantage of such judgement etc., some countries such as
Norway and Germany have moved in the direction of strengthening the function of
their exit tax regime or extending the applicational scope of the “realization
approach” incorporated in it.

The above—mentioned moves shown by such countries as Norway and Germany
are in response to the apprehension of the tax authorities of those countries about the
likelihood of their tax base erosion through the transfer of their domestic
corporations’ intangibles and other valuables to foreign countries without those
assets properly taxed under the conventional exit tax regimes. The OECD has also
recognized the need for clarifying how the transfer pricing taxation regime should be
applied to those valuables when they are transferred abroad in business restructurings
and it added in 2010 Chapter IX to its Transfer Pricing Guideline. The Chapter
provides some useful guidelines but it also reflects a fairly large difference of views
which allow some of them to be interpreted in one’ s own interest, making it difficult to
see clearly enough how much the above—mentioned moves are in line with the

Guideline.
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IV Chapter 3 — US Counter—Measures and Their Potentials

In the case of US, IRC § 367 which is called “outbound toll charge”served for a
long time as a means to curb the erosion of its tax base by imposing tax on capital
gains of shares deemed to be realized in the otherwise tax—free cross—border
corporate reorganization. However, it had come to be realized that it was not
effective enough for the prevention of corporate inversions and IRC § 7874 which
incorporates both the “jurisdiction approach” and the“ realization approach”was
introduced in 2004. Under the the jurisdiction approach adopted in IRC § 7874, a
foreign parent company newly formed through the corporate inversion is deemed a
dometic corporation for income tax purpose, if it can be defined as a surrogate foreign
corporation because its 80% or more of the shares are held by the domestic
corporation’s old shareholders and it is void of substantial business activity in the
foreign country.

Underlying beneath the fact of IRC 8§ 7874 incorporating in it the “jurisdiction
approach”is the strong recognition on the part of the Treasury and the IRS that the
main problem with corporate inversions lies in the post—inversion earnings stripping of
the domestic corporation by its foreign affiliates and this problem can not be coped
with well enough under those measures which depend much on the “realization
approach”. In fact, there were lately some moves to strengthen the function of the
“jurisdiction approach” as in the case of the rewriting in 2009 of some of the treasury
regulations on IRC 8§ 7874 and also repeated attempts by such Congress and Senate
members as Mr. Lloyd Dogget and Mr. Carl Levin to introduce the place of effective
management concept to make up for the limit inherent in the place of incorporation

principle for the prevention of erosion of its tax base.

V Chapter 4 — Options for Japan
The analysis in the foregoing Chapters reveal that Japan’s anti—corporate

inversion measure which is based on the “aggregation approach” and the “realization
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approach”could be fortified by extending the applicational scope of the aggregation
approach or/and the realization approach but it could also be strengthened by
incorporating in it the “jurisdiction approach”. In view of the difference in the
approaches adopted in Japan and US, some propose that Japan’s anti—corporate
inversion measure should also incorporate in it the “jurisdiction approach, while some
others propose the extension of of applicational scope of the “aggregation approach”
by questioning the reasoning behind the current system which fail to catch a
cross—border triangular merger that involves a big domestic corporation.

It is true that the function of Japan’s anti-inversion measure could be
strengthened by following the ways of reform expressed in the above proposals but
they would entail some administrative difficulty and problem of international double
taxation. Their effectivenss would also be reduced by the 2010 tax reform which
lowered significantly the threshold tax rate that triggers Japan s CFC rule.

«

Therefore, the paper concludes that the “ realization approach” incorporated in exit
charges offers much in contemplating options of possible couter-measures and such
options might be recommendable now that some domestic court cases have revealed
that Japan’s current tax system and administration should be particularly vulnerable
to the outbound transfer of intangibles, etc. and there is much to learn from the

legislative measures taken in such countries as US and Germany that are based much

on the “realization approach”for the prevention of their tax base erosion.
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rijksbelastingen, AWR) 4523, IEADBAHUTIRIITIG U CRES D &

(16) Z @ EIZ 2\ Tix, Hans—Jochen Gutike, Exit tax planning window opens,
International Tax Review, June 2004 (also at http://www. interenationaltax
review. com/?Page=10&PUBID=35&1SS=12599&S1D=470291&TYPE=20 [F-f% 22 42 H 3
H]) &M,

(17)  Z o mIZ2W T, Truls Storm—Nielsen, The Fiscal Residence of Companies,
IFA Cahiers de Droit Fiscal International, Vol.LXXIIa, Kluwer Law and Taxation
Publishers (1987) pp.415-417 &R,

(18) Z ® I DWW TIX, Maddalena Tamburini, Exit Taxation and the OECD Model
Treaty: A View from the Netherlands and Italy, Tax Notes International, Vol. 54,
No. 4 (2009) p. 305 &/,
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BELDY, F7=. WABLE (Test Unico delle imposte sui reddit, D.P.R.)
2R AN, AT X THRILENTIENT, BT, T X OJEE L B3
FTLEDTNED, 4T FTELESNIENT, ZOFHEMNEIMNB
BRLCh, AT U FOREEHLHESNEZD, & )T OHEE, 1973 4k
A 598 5 2 SRICHS S HEABLE 13 £ 3HD T, BBEE OREITBNT, O
IENORBRSLHE L, OIEAOEEM, I@BEADOFEBBOWT D A
NI =—=NEBHLTHWBIENT, A ZVTORFEETHD LT SLD T
O, BIZIX, IBADOEZDEEMPA X2 U 7 THhIUE, FEEME W AL
I ~—NEBFLTND EOHWD T, AT, Z 01k NGRS )3 [
HThoTh, A4 )T ORERMAESEE L TRY b/,

FEROEY . I EANOFS & E IO AR Lo TE U5 S [EBRR —ER
BLORECEFRAOHAUENRO ML, FASK EORECENE oL
TRTDZELEREILE ST, HOBRERMULGDLN, £HE b IEADBRE -
RRAIHI S ZFOFEHNCERERIT D Z L L VDI IEADEEE - BRI,
FORERE « GIES R FIMIBEET 5 2 L1013, BIEICHED a2 FOF A v
FEBETIZEDOHZERA Y v R RWEEHEZNWEE X D, FEBE, BT
13 IEAORERE - B EFOESMSERO ML, 21U ETRAITIZ AR o 1203,
BIL T, IO 2 THOMT 2RMNGEEIC BT DB NEEMEOHIE R EDE
RREOFIRFEIND LHIT, ZORBEEIY B HREOEE LT

(19) EARA T U OREZETHLINEPERETHEICHRA e b 50 (DR
W) Lk, BRGNS D & IEAORERM, EAOEEM, R SmORES
EROBMES AT, F7= 2 FHBITORELIT. g FHCEEE R, SFHEM o
EH, SEFHRE CTHDON TV L EHECHE, SHHEEORASLIT, FRBETHEDOE
Wi & ThH b, ZDRIZDOWTIL, Klaas Nauta, The Fiscal Residence of
Companies, IFA Cahiers de droit fiscal international, Vol.LXXIla, Kluwer Law
and Taxation Publishers (1987) pp. 445-446 &,

(20)  ZDMHIZOWTIE, Nauta, supra “The Fiscal Residence of Companies” pp. 444-457
2,

(21) ZNBHDOEHNIOWTIL, Tamburini, supra “Exit Taxation and the OECD Model
Treaty” pp. 301-303, Giovanni B. Galli, The Fiscal Residence of Companies, IFA
Cahiers de droit fiscal international, Vol.LXXIIa, Kluwer Law and Taxation
Publishers (1987) pp. 373-374 [,
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2.

& LT, IEADIKEE - BPEFOESMBIRO NEEMEC 2 2 FMET 425, 14

ANDHERE « WEEFOESMBIRNEFRIL L TE TR, £/, ThitEo Titk
BT DRBAN—ADRELZ T 2 BEE S RHICHEE->TETVNDH LN

FEPRBDHND,
EANDEEMFOENBEREKHHREDOEIL

(1) BRMEFE RIS H L T ORE

IR, %< OZHETIE, B OEBRA 25T 0 A BCERRIE
RS AT DHEEZ R C D2 ERRANLLRNLTRD HILD
EANO EBEHRAR - SR D BERE & 72 5 1 EOHIE % S
L2l ~OOHEBERMELE IS5 TND, DD IREASO B A OHE R
OFEE DU BN OFERMSE O EIME R % K D EBRBE O AL OFRE &
AT 2DFTHH0, Lt @G OMEL BT EU TIE, EC
TN EZ BRI HF 2 GTRINED T, INREROESE 2 @A
BCH A VR DRERE A R ET 2N PIE L TR, 2o X5 RiihER
BT D Z & L MBREOENE EOSIE - BEICOWTIE, 2otk
BERRDHIL TN D, ZD XD Ao, IEAOE S O EN SRS
FEIRRARRR - SRR 2 MEEOBIE EOEHIEIZ OV T, Z
DODRBELETHIBENDENLTHELTETNAS,

PO X B X EA L ZH TV D ERFRFRDO—2 L LT, BINEAES
DEDHES (Merger Directive, 90/434/EEC) MMEAR « iE & iz Z &%
FF o b, RS ORICTIE, 2722 2 MBEOENBET 5608 /5E
GEPEDBHE K ORR OB OV TiE, BT IIT D 54 & Rtk 24
PE% SERIARCEERR T2 & & LB L 72 D & OFBI#D R S | ) 5 i85k

(22) AKRESTIE, TEEOBYL] (“transfer of assets”) &i%, NHEAMN, fifi+ 52

L7 MOBENOERERLET HA MG L ZHIC, ZOFETMOLTII—
W2 Yt DE NI S Y5 Z &) (“an operation whereby a company transfers
without being dissolved all or one or more of branches of its activity to another
company in exchange for the transfer of securities representing the capital



31

DF, AHES 45 TIE TEOUIHENL, B SN2 EESCAB DO ERED
E & Bl B 89 EOAE & DN E OREN LR SN S Xy EZ L - &
A ANTKET HIBAE AT SR, - - - B A HY EOAEE & X, FIEEOHE
KB H EHE SN D ECEME22ME - - - THY, Bizshi-
GRERLAM LT, BOFUINEIOR-R, BEREIT - TEADRFTES 200
EIZBWCTE OB A 2T 7k NN & B BfR A A L,
BB EBET RS BRERESELERER T LOTHD ] LED
BERTND®,

F 7o BRI A TN 32 B9~ 2 BN (Council Regulation (EC)
No 2157/2001 of 8 October 2001 on the Statute for a European company
(SE)) #BIR LIz &ic kv, BHOMBETHEELT-> TV DEET
BT TFIERPRIREASS BT EORINEZ T D L 00, M A
(Societas Europeae, SE) 2725 Z L #RIRTHZ &2 LD, FIEEOD
ENE EORIKIZZ 312, EUIRNICB W CHEBE 282 72608, Frkat:
e OBERF- ORI FTRE & 7o o 121F 0, BN SAEOARTEFTEE 2D
T, FHAN7 0T, Btz Bk LB EcRTER b v e
OFRNTH D boD, FFAI8 &L, 2N 13 BIZHE-> T, BRI
DOBEGFFEBFT A MOMBEICBIES TS Z LN TE D, 20K ) BRI,
ERM AL DFRECHTT2 A N DR Z D72\ EEDTND Z &b

of the company receiving the transfer.”) EETEIN TS,

(23)  JECIE. “A merger or division shall not give rise to any taxation of capital
gains calculated by reference to the difference between the real values of the
assets and liabilities transferred and their values for tax purposes:::. — value
for tax purposes: the value on the basis of which any gain or loss would have
been computed for the purposes of tax-'*. — transferred assets and liabilities:
those assets and liabilities of the transferring company which, in consequence
of the merger or division, are effectively connected with a permanent
establishment of the receiving company in the Member State of the transferring
company and play a part in generating the profits or losses taken into account
for tax purposes.” T& 5,

(24)  BRINSAEICBE T 2 BN BLFES A 8 D JF3CI1E., “The registered office of an

SE may be transferred to another Member State in accordance with paragraphs
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E85 % 15 HARRFFRRAIC AR 2 2 2 R OREEME A SRR I B S vz &

IRHEN D D,

(2) BRINENERHIFTEIR O 58

RN ENEECHIFTEIR DS, 1B OB HLHAE O [ESME IS [E R AR - H3
FHmAC B3 2R EORIE LOFBHED RE L ZRERI LTS LN
SMEHIETH D, HIAIEX, AN TH~LEY . The Queen v. HM
Treasury and Commissioners of Inland Revenue, ex parte Daily Mail and
General Trust plc Bt ECJ 1988 4F 9 A 27 H¥HI7k (Case C-81/87) (Rec. 1988,
p. 1-5483) TiL, EADEEIELHO ESESHA HIK £ 7R3 5 JL[E Ol
DSINE IR L7 & D RIFDRENTZZ L 0vn, 2 < OKBEEDET
BRAIN TS TEEOF{EMBEG ) 1 ZERINEICHSR U & o /LT
F oM@ ZD%, Centros Ltd. V Erhvervs-og Selskabsstyrelsen
HRECT 1999 4E 3 H 9 HIP (Case €-212/97) (Rec. 1999, p. I-1459)
FERTINZ R EEERLELT, ZOXIREFEEET DB ENR
ZIFehb X Hiciotz,

LFD Daily Mail Fff: (Case C-81/87) Tix, FEENIIFWTiL, HEEIC
BRI ATE T DIEADBE EOFRERTH Y | Fio, JEHD 1970 457
- BABE §482(1) (@ 1F, BB B, EEOEEETHHEANONT
X, MBEORREGD Z R BEZTL LTOHMAR) ZLIXTE A
WEEED TSI, 4T X ICHBEA & & L CRGEHE & P
DOBMEEIT S T & ZFHE LTV 2 B El] TROL SN B RS R AL,
ZOEMIFLORLE LT o FIIBIRSE D 2 & ORGHEEMBE RO
LA, MBRIL. EKRE G2 DHHRSEM L LT, KERKRSEA D&
DO—EEFHTDZEERB LI END, 20X BBV ERD HIR

2 to 13. Such a transfer shall not result in the winding up of the SE or in
the creation of a new legal person.” T D,

(25)  Z DHIZOWTiL, Tomas Bachner, Summary: Creditor Protection in Private
Companies, Cambridge University Press (2009) (at http://www.cup. cam. ac. uk/
asia/catalogue. asp?isbn=9780521895385&ss=exc [Ff% 22452 H 12 H]) &,
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L 722 LRLOEEOEEN, RIOHMEZ TS BEC 558 52 4 (L EC
S50 43 5%) . EEC 5549 58 5= (Bl EC 5549 48 57) M UMKINBREE 5 73/148
IS 20 &V D AR & 72 o 72 @0

FT U FOEEZ, ES TR SNTIEAREOFEER A AT ¥ T
119 Z L EEIELTWRNWZ Enh, BERRESAIL, REOMBE )
SARENGD Z ENTEIE, ZOEEEOPLELT AIIBT L
WABE LR DD, TbE b, HEFRSHANR, ZOEHEIROHLE A
FUAIET I EEFE L W0, FOERIEOTLELT U FIT
BARL7-%IC, TOEEOMYENE AT X THRAIL, £lo, »0dE
PEDTEAFIER 2RI L CHHMR ARSI 272D Th o723, 2D X 5 7t
HZFITTHAY) v hE LTI, AT F TR DL EEFRHICE DX
X E XN T A OB IR ICAE T b DIRESND Z &b,
BEETCENILE D F ¥ XV« T A KT D EE TORERVCEBLZ [FEET 2
T EMAREILR D LNV mNETF BD & A, BRRMESIEAN, 2
DAV NEEZTHIEEMoTWEZ LI LN TH ST,

R HTIC BT, BN EREBCHIFTIL, 1970 4TS - WEARLE §
482(1) (a) DT, MBA DERBEGD Z LN L R DO, EEDOIEAN &
L COHNLZHERFT 25— 07T, ZOHL & 72 5 B ER A FESMNC B in S

(26) BLECHK 43 f&iF. T2 MREOERA, Z0MoOMEETHES 2 Z L0l
HZx T 26 L &N 5, 222 580E, W MR EOERZ, FHAT.
XIEH N E T2t e a2 2 MBEEICK LT 25 GCb@EHE D) (C
restrictions on the freedom of establishment of nationals of a Member State
in the territory of another Member State shall be prohibited. Such prohibition
shall also apply to restrictions on the setting—up of agencies, branches or
subsidiaries by nationals of any member State established in the territory of
any Member State.”) &7E¥. BlEC 4 48 L aiBi%, TN EOWERIZIESWT
BRAL SN UFIARET, CORBEFEFHIT. Tb L 8B UTFEOL L
FENICHLIHEAEICIE, MBEOERTHLIARNLFFEICERY Hb D)
(“Companies or firms formed in accordance with the law of a Member State and
having their registered office, central administration or principal place of
business within the Community shall, for the purpose of this Chapter, be treated
in the same way as natural persons who are nationals of Member States.”) &

EDTND, BINBIESIRS 73/148 [2OW T, vE Q7)) 2,
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B —ARESNTEY | IENOMRHE BIORHE 217 > T I EIC
BENEBEZBIRT 5 2 L2 B3, MBEOEKRBOXESINE o TnDH T L
NE, D EHRNTERSLO B A FRE L TR 59, EEC &9 52 2L 158
FiE, MBREOEFICE SN TR SN, £, YENEE BT 6
LW BIEANIx L, & OFEELO F.0 % F O IR EIZBis 3 2 HE
FaMES 2 HOTITARW, Fio, TBH#E L Y — e 205k B 2 N E
DEROILFERNIZI T 28 K OVEEIR D HIBROMBE] IOV TED
TN ER R G T3/148 1XEAZ R E T2 HDOTHY @0 RIEHHE
D AR B NCEHEEA T 5 2 L b TEARVEHIRL TS,
et L. B30 Centros ik (Case €-212/97) M F &7k T

CADT U= AR ETH D WEE TR SN FEIEE 21T T
WIRVEAR  FOFER AT o~ — 7 IR D EOHGEE Lz e 2 A,
F U — T BUFN, DD HEILT v~ — 7 TORIBREARE DA% (1]
WELRND, ZTOMe—DHEMEET o~ — 7 TR D2 & a2k HHE
DOEMTHDHE LT, TOZIEESR L2 ERMEE o288, AUk
TiX, BRI 2MEEE, BEMIOIH S LT, EAMBERIC X DI E %
B EOFRHZ AT DIEANOIT R AL T 272D O/EZH L 5 2 & 153
HHNDHOD, HIEOHEHTHD EWIE TERVALRFEZZI L
T LI EC GoA0 43 SR N 48 SRITHRA 2 L HIR STV D, AR TR S
NWIZRSFE « A2 2%, LFO (3) DOERLSDEY . TOHD—
OWINFNER PP 28 T, K0 #E 7R O L 72 TEAOE ERMSES
DESME IR Z KD BB A B E L TV D

(3) HEEHMEROKEIZHIT RN

D Centros FHHIPT/REINTZRME - A X 2 A1, Uberseering =
#EECT 2002 45 11 A 5 Al (Case C-208/00) (Rec. 2002, p. I - 9919)

X

AIg DOIEX L FrIL, Council Directive 73/148/EEC of 21 May 1973 on the
abolition of restrictions on movement and residence within the Community for
nationals of Member States with regard to establishment and the provision of
services (0J L 172, 28.6 1973, p.14-16) T& D,
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THEEBEIN WD, REETIE, T X TR SNFZIEAAN, A
VAT D TR A R LT 6 98 E N Y IEAB EREATEE,
FA Y DJEFEE CRENADEMAEZ TG L72A, R SNIZEIIEXR
Mahsdo o 7= 72 PAFRHES A R DA Z 0 Liz & 2 A VEEFTE )
ERFEALTCND RA Y Tk, MEBEFTER) 28 KA VIChDENT R
AV THSLINDONFAITH Y . FA Y TR INTZIEANTK L TOH
TR AR T D70 EOWEMRE I MT G- &5 2 &0 D BN AOFFRATEE
ERDDHRETHDH EOERIT, 728/ B 7 #IKEHFT (Landgericht)
K ONRIHL IR i 258l (Oberlandesgericht) TZIF AN LR -T2 2 &
ML 72 o7z,

BIERECHIFT (Bundesgerichtshof) &, 7RO & 9 22 Bdk\ 23 EC 401
b2 DH7R E DRI ONT, BRI ENESHIFTOE R A RD, BN E]E
FHMFTIE, ERREAIC LT 2001 4F 12 H4 HIRERZan < —
(Ruiz—Jarabo Colomer) VEBSE B L & [AER72# 2 (S| L7 BT 50
BEOERICHE - TRILESNTBEAD, MOMBEOERDO T, %O FEEE
OEBOHLE LMo MBEEIC B S &7z & A SDGEAIZB W T,
UMD MBED YFIENDIEIREN 2 EE L, £ OREFR, UFIEAD,
UM DN E TS SNIZIEN & OFRIO T TOMERZITHT 5 7201
PR A D T & 2o 2 LN TE RV BIE, BC 549 43 S 10 48
FITER T 5 2L L2207 | MEZM oM EL, 2%t o= c%
SO B OMERIZATHE LB NCR L, 2 O Sz E OSBRI S
THURLIE AN ZSZ TE DENTHRO L HH & 7 DR 2RO 2T TR b
TRWEHPRL TV D,

[-E00 Uberseering HfHk (Case C-208/00) 12k > T, FRMICIT
DIEN OB P E DESMEHA AR D BERE 2 BRE T 5 itAUTEITImE L7223,
BRIz 1 5 R E P 3-381%. Kamer van Koophandel en Fabrieken voor

(28)  BXILO> H M DOMER] & FE D 2 BT D EC K 43 S TN 48 S DL - HUEHR Y (2o
TUE, M (26) B,
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Amsterdam and Inspire Art Ltd {4 ECJ 2003 429 H 30 AW (Case
C-167/01) (Rec. 2003, p. 1-10155) 12Xk > T, BRI KRERITREZT D
ke hpode, RETIE, AT X ANOREF DY IR E R A AT
LTV D EENCERSL « BERSNTIEAD OIUENA T v F DA CTHEILT)
AT TN Z Linb, AT o FBUHIL, TIERZRAMEE NCRT 215
(Wet op de formeel buitenlandse vennootschappen; WFBV) (Z3&-5< 7§
¥ (T X TOENEEROFS ., ARG ASICHT 2/ M OREHIC
£ —EDIERHROEHFE) OBITEZEFE LzoIx L, IEADIE. &
EHEERINEICER AR5 E ER L, 2B EFEIEG L Z ENMEE 7
>77,

R I, RN ENEEHIANE, o IBENC RN STV EAD
HIENCHTET 23U L, A CREEE 722 T DIEFEO L S 12, Mo
NNERE OIEAZ £ - THEL S D —E DO OIE AN DM O NN EIZ GRS S
TS AR 2 BRR B ZBE T 255 11 IRBLF IR BUE L TV
HIZAR DB RBH AT 2 2 L1 IEOBANLITEOBIR TR & FIH A
B2 LTV AR 2 R3320, Bxor—2ZBWTERTH
5L ORENTRRTH LA EERTIZC IEAMULOINREEICR S S -
HEHOMMMIZA b BT, £, MoOMPEEICEEL S -EAOFHIRE)
DOFEEETHRAEICIRE ST A ENINb BT, ZOMoMEE
TR SNIIEAD B E TRALO B ORI ZATHET 21024720 . KT
RARE & 72 > TV DIEHED L 9 ITHRIREASROREE OREE L ORI O

(29)

(30)

AFaH O ERXL ML, Eleventh Council Directive 89/666/EEC of 21 December 1989
concerning disclosure requirements in respect of branches opened in a Member
State by certain types of company governed by the law of another State (0J
L 395, 30.12.1989, p.36-39) T D,

T ORITONT, BN ENEEHIFTE, IEARZOREETHEEETHZTDOT. £
DOXEZEZBREL TOVDEIZBNWTOAEFHLTNDHELTYH, ZDOZ L, #EFD
E3FRIZD B B3 5 RO EEOBUE LRI O 52 B ET HRHE & 725
B 7017 2 ODIFAE & GEA T 5 I3 R+ 2070 b D ThHh 5 Z L i, Centros FFHITR

(37 292 FTHHERIN TS LHRL TN A,
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—EDFMETRT B T LiE. EC 5569 43 M0 48 SRITHMd 5 L HR LT
W3,

0O Inspire Art FHHRIL, THREOFBEMBEG) OKEBELZEKT S
HEOTHD L BFFSILTWDR BN IZI 1T 2 FEERMARIT, 5%,
O T BRETDHMUIMNI DTHAH I h, £, FEEHHERZOM
Zh . WIBLE O B OESMEERIC L S BRI — A DR R Z 1T D5

HEA 3 LA A REN PR & LT, %< OBRMGEEE T, THERL
(“exit tax” R° “exit charge” 72 & L HFREINTWB,) HIENSHH SN
TUWAA, BIR Daily Mail SR (Case C-81/87) TR E4LT-IA
mﬁm&&mmt®%%:omf®%Mﬁmk%®%®%A@éﬁ%#®
EANB IR E KD RERBEDO LD P TEIEZZ T THWHDTHAS )2 UTF
D 2 HITIX, FOBOBEGRT DN FRERHFTHRRECH 2, HE
BAOBIBERG FORESE 2B E 2 201 D, Bl OFEEHH LR & BRINE
DBR B OMHERL & BRMNIE & DRIRZ T2 Z itk > T, Zh b DB
ROBUR L SB%ERD Z & T D,

B2 EEEHMER L HERBORITO EUIZE T HALE
1. BEAICHT 3 HES & BoNEE OBRF

HEBLORIERFHIZAR R DD L 2o T DR, KilT 5 &, O AZH
Bk LT 2H0% | QIENERBIARET LD, QEALIENOR T %

(B1)  Zo & iHliz LTV A & LTiX, Hans Josef Vogel, The Lure of the Limited
and Corporate Law Reforms in Germany (http://www.lexisnexis.com/Community/
Internationalforignlaw/blogs/internationalandforeignlawcommentary/archive/
2010/01/27/The-Lure-of-the-Limited-and-Corporate-Law-Reforms—in-Germany. as
px PRk 2242 H 12 A]) B,

(32)  AFICHBIT HHHOHERL WAFEDOHER OEHZLEICOVTIE, AEF 261
K O (35) PR,

(33) FEREUMME (Z7I7 A, AV, AFH A=AV T Torv—07, /b
U —5%) TERHAIN TWAE AT D HEBROFEMIZ OV TIX, The tax

treatment of transfer of residence by individuals, Vol.LXXXVIIb, International
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HMHEETDHHDICKSTE D, £, WBEN, TOEEMELEMB
T D, TOBEDEIIKITF v XV« A BBIEITD L0 D Ok
BOHEBTHD LT 5001F, MBHEN, £OBAEHELESN BT S
BE. 72 LRBMEZSRRBUCIR H 9, AN TOBBROSAIZITA U nWBlaE %
T DONEEOHERTHD EFZLIP, ZOXIITERT D &, ek
O HERBORBURILZ SV TIE, #BE B ESNEHEET D £ TICE L TZEHED
B RIENK U CRBLEAT D MERIT, DD E RN E CTZEICFT 5 0 )
FEZFRD B L ERII S DB E OREATE SR LIS D03,
B HIERL & [RIER 7 i ERPIAFR O HERUL, 5 2 ~ 3BT 20 b
LR LD, A& U TRKESED L S, ARSI ki
LTWRETHEHEHIN TV D —A0H 5,

FREEoO®Y . HERL, R0 ZERR LD Lo TWDD, Z ORI ERG
DUUTIZ A3 BT, WIBLE O JR FE G E 5 O ESMBERIZ L D R~ — 2
DRBEEM T DL DN THAET L2 HDOTH D, EL, EUINKEET
BRAINTWAIHERICE L TE, BKMNE & OBREROUTIZ L > Tid, 2D
FEREA RIBICHIRR S G5, HERL & FONE & OBIRIT, HIERLORESCH]
EFRFEOUMZ L 5T, 2070 bR DERVFLEEZ BN
08, EANCRT 2 M EBL & KRNE E OBFRIZ OV TIE, @ Hughes de
Lasteyrie du Saillant v. Ministere de L’ Economie, des Finances et de

L’ Industrie Fff 2004 453 H 11 HHIR (Case C-9/02) (Rec. 2004, p. I

Fiscal Association (2002) &, JEAIZXHT 2 HERG, KPEomMmE GEE,
TIUAL RAY AL VT AN, v ATUH AV =—TFT v, AT =—5%)
THEAIh TV,

(34)  BlZIE, TETIE, HEAET D HEBE LTHIET 250 L LT, 1992 Fx ¥
B X)L« A BB (Tax on Chargeable Gains Act) § 185 2N & TV 57238,
EAS ., ABLE § 10A DT, —EDHEEITIX, HEBLOXIG & 72 5, SOV TIE,
Philip Baker, The tax treatment of transfer of residence by individuals, cahier
de droit fiscal international, Volume LXXXVIIb, IFA (2002) pp.562-564 £,

(35) HIEBLOEZZ WIS LI SCRIE RS 72 52203 RRECIL, RCTHR LK
ZOHEBK WAROHEBUZOWTDOERED T, ZORERHREL ST 5 L
WHT e —FEHFHALTND,
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-2409) . @ N v Inspecteur vad de Belastingdienst Oost/Kantoor Almelo
FfE 2006 49 4 7 B ECJ MY (Case C-470/04) (Rec. 2006, p. 1-7409)
NFINTZZ &R ENTL ST, 0 OFFEERFIEB L TV D,

(1) Hughes de Lasteyrie Hiff: ECJ MDD R A > | & 8

FFEO? Hughes de Lasteyrie FfFTid, 77 ANHAULEF—|{EF
EBTEANG T OHAORERDOF ¥ XL - 5 A BT 57 T
ZOFBLEANE (Code General des Impots) § 167 TED B HIEHI, K
SO BB EED D ECHK) 52 5 (BLEC 449 43 &8) ITHRRT 208 E 0 &
RN L 7257200 ABER OBIET 2HED F T, ik 10 40
NOL72L L 64EDR, 77 ADOBE EEEE THHMBLEIE. T0
FEE 7T AESNIBTICEE L T, BT T 2B AR OMifEO 8 Im
MLUTHAEARTIEENELDZERED LN TWDN, TOMMIE, A
HRERUET D EOFEMOT, —EOHMICIRY | EHFT D5 L3 AHET
BDIEM, D DIENKROGEIEE I 5 sl o BB ESNCAE U8
HIZE, TOBAHESHR T T o AT T REFHERN ORI NS Z &
LI Tna,

L3O Hughes de Lasteyrie SFHARHRIZISUNT, BONERERHIPTT, &
FECKF LT 2004453 H 11 IR ENF= I AF 3 (Mischo) EHEER
LB RRRZ2 ARSI U7z B, EBR o ESN B HBIABE ORI Z —
BICHER T2 Z LILTERWVWE ZA, AETRIBEE > TND T T A
OHERIL, TN S ERAHOBEEZ TS T2 NANRT
LoD AV R CRE L TORWIED, #lx0E, MBiEEZ B e Lewn
B DR OESMBIROSEITIE, BRSO ESN COREEFIZ L > T v
EHI e A UNEBRLTBIZT T RTRS BRI 5 & 5 Al
HBEZOND LR EIESRD L. AETRHELE 22> TS HERUE,
FBAEBREOBGIE L WD B EERT S FTHNEE R ARRE B2 D HIETR

(36)

AT D EC 589 43 STV TlE, I (26) B 1.
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THHEDOTHY , THEIPEDEH ] (“proportionality principle”) IR L.
F7o. THALO—RM) (“fiscal coherence”) JRHIFIZHHLL TIEXS{LT
DT EHTERNWI LG ECSKI b2 RICHAT 2 L ¥R L TWD,

Hughes de Lasteyrie RO A /37 ERKRENVLDTHH-T T &
L COEARLIENTKT 2 HER A A LTS EUMBEEIZ, 77 2L
M HDBRNETHEEL TV DA, AHIRIE, 2 s OMnERE O HIESL S
EC ST T 28R H D Z LA FRT 2D THY | EFE, b
BREOHERUZ W T § EC SRt d 2 &l S v, 2h b omid
EHix, ZOUBEARERS INDEIICRDOEFZMOT &, (i) AHk
IZ& o T, BUNMAEOEEETH LA - IEACBW T, HWHrR s >
TR TT2 TOENEENTEMRTHIENTEX DD TH DN,
b U ACHIR O HFREEFA Y EU N E LV $ 8 U CRAHE T T OEEHE )
JEWE = EE OBRICH &5 ET 572 H1E07 | IR EOMBLE FIH L1
DLW o I A« T T =0 T OMEIE, FRIRERBD L7325 DITH
LINTHDLEDEMNINTNDZ LR ENLOLIMRTLHZLNTED
(38)0

(2) N=HEMECT HIRDHRA b

LFRR@QONFHETIE, &7 0O REIMEREZB LIZEARE L T
oA T U HENOKRERDOREBLOF ¥ &L - 7 A ATk L THER AR
TAHAT o ZDOFTSHE (Wet inkomstenbelasting 1964) 20 2k C (1) &3
EC §:49 43 IR T 2 0G0 BB E fe oo, T X DT L~ A
(Arnhem) HXPEREHMIFTD HAFLECBT 5B AZ KD BATZEINF]E

(37 AMROFEFHFILE =ZEH & OBRIZOWVTH IS L WS LT « ARILZEFIZ DN T
|%. Christian H. K&lin and Christian R3dl, The End of Exit Taxes in Europe ?,
Tax Planning International Review, Sep.2004, p.3 =M, EC 0% CIRE S L2
HER) DB Z[E A~ OB D HEmmIc oW ik, EER THBLELEAT & OfiE
Bl — Z7e— S AREENLO0 ERE] £ 1 5 (PR 22 47) 3056~309 HZ

(38) 75>75>5P§1’%010b‘fﬂi\ Kalin and R6dl, supra “The End of Exit Taxes in
Europe ? ” p. 35,
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FeHPNE, A7 X OMEBHIEDO T TiX, (1) 77 0o ERE2BiR
SHLEOHE. FEEBESEDL Z LICL > TREROF Y EZ L - 47
A NCHRT BB TOND 720, 7 v FIFEEERFFT2HE LD LA
FZp BN Es2T 5 2L Led . (i) HEECHROIRNALEL 725
(i) fE & 2 B85 L7212 4 U 2 BEUliE o TR BABRAHRBEORE LEE S
NRWIZD, T T b EREENA~BEET 5 2 L kT 22080V
U572 EORBENSH D & O RMRERL TN,

Ho &b, BONEREEHETE, ()47 X oHERIE, EhEFcES
SIMBEROBAMELZELST 5 Z Lk » T EBBABIET 5 L DK
DOTICARERENTZ DO TH D Z L (b) IFE L L TOR—H B A
ROVBLRCIE, FNBEL, ERESCHBLGNICE N T, 2 OB
SEAT I WL RET AHEREA L TS Z L, (o) AZEMTH LT 2006
£3H 30 Biomahzaa b (Kokoto) HHEEMTSH. OECD E7 /L%
FUCHB L LTHDBE, MBENT T X OSEEE TR R TR 2T
B NE L D HEICR 2B EIIBERICAEE TS Tnws o e
IREEEEEZ D &Y B A E T DR TIRE SN D AT v F TR
ENTAED FRFEICHEBT A2 &k, BRI (“fiscal
territoriality”) OJFANCEE L, EFE(i)~ (i) ORES, FEE 2%
B3, (W AHFEEOAENZZBEER L, £72, G2 0dHNEE
Bl 5 ETRMEICHIBAI TRV E DR 2T SN D & bR

(39)  ZHUTH L, OECD &7 /VSANTITHERUZ BT 2 BERE L TVRN T Linb,
T 77 LRBIERRRRRLL, BAIT L o T, FBISMICIA LGS L OfliE 4T o &
DIEFHFR T LTS LD R b b, D IERIZ OV TIE, Hans van
den Hurk and Jasper Korving, The ECJ’ s Judgemengt in the N case against
Netherlands and its Consequences for Exit Taxes in the European Union, Bulletin
for International Taxation, Vol.61, No.4 (2007) pp.152-153 =M, 7233, OECD
BT 135 GERENZD) [T 23 A2 U =037 301%, TRSIE, AR
KOGEERITTT DR DONL— VL EF LT - - - LT oT, TDLEH 7%
FIESIE, BREEITT BN EEE THLOETOLMBING L 725 ] (“The Article
does not contain special rules for gains from the alienation of shares in a
company * * *. Such gains are, therefore, taxable only in the State of which
the alienator is a resident.”) ELEH TS,
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LTW5,

L= oT, 47 o OHERA ERE @) L OB) OEMUA Iz T )
ML 72208, BN ERERHPNX, 47 oY oHEROSLEE, Lit ()
DT =T DD, _EFE(B) DFHFITHONWTT, EEEZEMNIBILE S
7oA U D HRAUMED THEAFAIICKBT 5 &9 47 v & 3k
TPREUTCINTVDIRERDH Y, 7o, EAOBREEDDOBOBIN O

MG T DR OIRMES M L 725 Z Lo, Fl 20, THLoMIC
R DA A FARICBIT 5884 (Mutual Assistance Directive, 76/308/EEC)
2% 1976 FEITEIN Z v, 2001 AEICiE, ZOmE ALK T 2 AER T
. ZOREE, IREZ, ZOMOMBEICH L, 8RR 0L
BT —EOBB BT 2 EHEORRIZIWT, IEAEHETHZENT
EHILITEAD L, BB ERE) OIANZEES < Bifi| OFERECA i
EHRT DT OIRBIINE L SND LV EBZ D HOTHD Z Enb
EC 55K 43 S L 2 LfF T RETH D LHRL TN D,

(3) Hughes de Lasteyrie Fifffli K O'NFH RO E B

ANk 2 HEBUZ DWW T, ZORIERFTOMMIZ L 25800 H 5
HDD, FELO Hughes de Lasteyrie T (Case €-9/02) M ONN =Hf:
PR (Case C-470/04) N F SN/ L2k D BRINE & Kfifd 25 20N
BNEWI ZERHLMNE o LR EREE 2, BINEESIE, 2006
12 A, HEBIC L TRV LWRFIZSL>TND Z L &2RY
TN ER s | RN GE B OWON IR B S TR D RN ZR B S0 6

DA a=f—HER L MR EOHMBEBCR DWW 253K L1272T The<
@ R YRR b A A DHEBUC OV TR, EC 459 18 4k, 39 LK TN 43

(40)

A=z =2=%4 (Communication from the Commission to the Council, the European
Parliament and the European Economic and Social Committee — Exit taxation
and the need for co-ordination of Member States’ tax policies, COM (2006)
825 final of 19 December 2006) I%. http://www. europa. eu>...>Summaries of EU
legislation >Taxation [k 22 4E7 H 28 H]) MBHAFRHETH D, Bz, K
aIa2=405 (THEFOE =EE ORI, Exit taxes in respect of third

N
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FIHEART D & OB T EC &0 226 RRNED D [REETFH

(infringement procedure) MDEAZEIT->72Z EnH"Y 0 ZhbOMEE
IZOWTIE, 2N 2 HER 4 E 40 TE 268 E M 2R
TEBRTERTIUL, TOBREITI Zea2RERIINDZ & ERoT
LV D D,

o ERE0aia=r03. 107727 4 Y =OENTHT HEHE]
Implications of de Lasteyrie for companies) T, Hughes de Lasteryie
PRI R ST AR 5 H B & B0 F & D BHRIZ U C o)
fERIT, INREOENSH T 2 HERIC b ERICEN s a8 e A LT
WD LEBIRROENTND, FENT, BN 2 HER S, #BiE OES
BRI ) BN — R DR - ABLOMS IR A LT oA H T 5 &
WO EARIZBW TN T 2 HEBERI L THD, LNALRAES, EA
W2 2 HERIL. I EAOE IR M O ESBERIZ OV T, ENRER
OEETIFAECRWEAR ey B2« A AT 2BUTLT LHIR
ESNBRWEAH) 2325 LW EROHERICELYT 5D 6072 <

countries) TiX, T4 2OEAMEHBON, BAL XLFEOBHOHEBE (56 &)
DHPREZENCHEAIND ), Fiz, T- - - BEBIROBICERIE 2 < BLa BT 5
Z Eid, BRO Bl BT A HIR AR T S, LarL, EEoO@EY ., 1Tk
DB RIEL TOHRWO FTiE, HIREMZSZ & bIEAL LGS L ZEST
BL%) REDRMNPEHR S TND,

(41)  EBC A9 18 21 THIZ, [#HFEMARDOETOHERIT. ASEKITED B HIR & Bk K
OARENZIZMMEE 52 272D OHEICIRT 2 Z &2 &ML LT, IMEENTHR
| H) - BinfE AR Z AT 5] (“Every citizen of the Union shall have the right
to move and reside freely within the territory of the Member State, subject
to the limitations and conditions laid down in this Treaty and by the measures
adopted to give it effect.”) EHEL. ECSHK 39 5 1 THIL, TH@HFOBEOH
RN TlE R S5 ] (“Freedom of movement of workers shall be secured
within the Community.”) &EDTWV5,

(42)  EC 549 226 S=0fiELL, FRINERSIX, b L, MBEENRAFHINED HREZE
TTLTWRWEEZ X 255120, YMBEICK L, TOEBZ2 RIS L
72t%, AMECELCTEREZIBRRDZ L L35 (“If the Commission considers that
a Member State has failed to fulfil an obligation under this treaty, it shall
deliver a reasoned opinion on the matter after giving the State concerned the
opportunity to submit its observations.”) L TE®HTW5,
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2.

72 FElo, TORIERGHOBINFEED R TS, AT 2 HER &
X, RN TERRSTWEDOLHEETHD,

B2, EADLE, %@ﬁﬁ%&ﬁﬁ%@%ﬁ%%ﬁ&bf@%%i
IR —TH DO L, IEADOEA, = OHER & HEHOMWBEGE
& L COEMERITR I > TV D70, EIMIBIET IEAIK L TR
JLTH DIMBEZRET D MERUC ST, EAICKT 2 HEBOSEA &
WFER D | TBLOBIICAR DA SHRIZEET 5] (Mutual Assistance
Directive, 76/308/EEC, ik MARD) ITHRHL L 7= TE &5 [
BRH LY, FEEE ZOX DR - MERD D Z LITESRD & BN
x4 2 HIEBOSEONE AR L 22 2 & 2 B4 b T D4 HE, BTk
HHEBOGE LD b RENENIBZHF LYY, BINENESHFT,
COX D RERERINGEEOBBRLEEOL IR L T DONE WD A
IZ2WTIE, LLTF®D Cartesio Oktato es Szolgaltato bt F{f ECJ 2008
££12 A 16 HHPE (Case C-210/06) ([2008] WLR (D) 400. ECJ) 123\ T
oMo Tnb

BN S HER & BRNE & DR

(1) Cartesio HHfECT HRDKRA > b

FEO Cartesio S HIE (Case C-210/06) A TF E&H7=FfhTlE, N
HY =TSN/ = N —v T EIE, 2005 4F, N2 H Y —{EOEH
G ThHDH L DEMMNIEZ RS Z L7, TOFERBE A F Y 7R
SEDLWIHFEOT N — CTHIERBHOBRERIE T A2 HEE L7203,
NUH Y —OFEERNFT (Cegbirosag) &, N AU —OiEHE (FHEEL
(ZBET DA 16 8 1 THA) O T Cld. IEADFTERIE, £ OB O LM

(43)

@@

MMD®#ﬁ&U&E&®MMD®T4/k_OWTi FAH - miiHE [REBLIREET 2
fRI] 326~327 HEM,
DX H7EZIFIZHOWTIE, Tom O Shea, Exit Taxes Post—Cartesio, The Tax
Journal, Monday, 31 August 2009 (also at http://www. law. qmul. ac. uk/people/
academic/docs/oshea_09_Exittaxes.pdf [CEAL214E12 H 1 H]) S,
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THDHEINTNDZEND, DPRDIBEERZITHITIE, S—FF—v
vTEIE, FT AV HIV—TEEL, T0%, A XV TR T TR
TOHMLERDHDE LT, DL HEEEESR LIz ENMBEE e oz, A%
PRER TR, FERIENCKT S HER & U CTHRET 2 TEEROFTE
PR ) IZSEAT D EREO N T — OIEREDS | EC 549 43 SR TN 48 SRITHR
filt g2 IS TR G L T o T,

ERRER RS T BRI FIEECHIET R OB EN SRR SE S T IE DS,
Z O OIMBEOIEIIRT DIENCERT D, Y —FOoMBEE Iz
T, ZOWEEBNLEL 72D & DOFRMEAMAT 2 2 L AERILO A ROJFAN K
TH—ANS D L, 2003 FEICEHR & iz TERINSE RSO LI B
T RN BB (No 1435/2003) 250 SRR LGS & L6 6 49
E8 % 15 TEANDOBERICAR 2 L FEROIERITRIZH TSI LI b D & 72
STWZRWELE, MAEE, BEOEHED T CHRILINDIENE DRRT
VB LT LR ERET DHEREA LTS Z b INBEOERIC
FEASWTRERNLENTEAD, BEOEC L > THRENHEAELTO
AL A HERF LT E £ . 2OEBFTER A MOMBEICBIEIED 2 &%
ROTLERE LFINHERE L TN TH, BUROERMIEDO T T, 29
DIEHEDNECHHRI 43 L L VA8 RT3 2 Z & & 72 501 Tlden &R

(45)  AMANOERXLFIL, Council Regulation (EC) No 1435/2003 of 22 July 2003
on the Statute for a European Cooperative Society (SCE) T&h V. ffilz 1. 13
HOBBX, RHAO T, Zo0EfFO RSO EFHT K 2 RN RSO ST
L. EAOIFESHZ B OAREFIERIZIB N T, » -« - ETMBES T2 &2
L FTe R FERICEILSE D Z &b AlREL 725 (“It (thisRegulation) will also
make possible the establishment of an SCE by merger of two existing cooperatives,
or by conversation of a national cooperative into the new form without first
being wound up, where the cooperative has its registered office and head office
) EEHTVD,

(46)  TERINHELFRSALOERICEAT IBINEZESHA] © 14 HTH, TBINEG RSO
FERR 72 4R RIR L L COMERICEEA S & BNARISHICE L TARBRICRA Sh T
W5 TEEOFHM) 77 e —F ik, MEEOEREZBHET LI O TIERN - - -]

(“In view of the specific Community character of an SCE, the ‘real seat’
arrangement adopted by this Regulation in respect of SCEs is without prejudice
to Member States’laws :--.”7) LEDH LN TS,
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LTW5,

Flo. RN ENEREIPTE, EECFAERIC I TRt L 72 ik A O Bl
FEOESMEHEZR ST 2 FRDIERED 0L L TR &V 9k
DUZH D LD FUITOWTIE, Daily Mail Z4H7 (Case C-81/87) TH
MRENTNWDE DA, 20K, 20X S 28R ONTIE, TR SR
\ZBET A RRINER IR (BC No 2157/2001) =2 TERINALRI A0 iEHC
BE4 B BRINBREAHA) (EC No 1453/2003) MNflEE&NIZZ etk »
TE LT ERDZE L TEDLEDOEEL INTHDER, I0dERENE
BFDH7DICiE, BERIZ K-> THANR L R D2EOEENEDD Z &R
BLipdE T AH RFETIE, WBEIE, T Y — OO A 2R
LG, BEHMA A X ) TICBIRSEL 2L 2MmEL TR, WHAIh
DIERICER IRV E0D, TR HOHAIAEFICH L TED LS I
HWHENDMEWV I FEREZIICTHT L Z LT TE RV E DB Z1T -
TW5,

ST, EREFREIC I T, BN ERERHIETIL, [E5E 2 b ARk
MAIC BT D BUE A KA LTz RA Y OIEFED FTORBPRANDERINEIC
HEfih9~ % &R iz SEVIC Systems AG F4=H[ME ECT 2005 4F 12 H 13 H
P (Case C-411/03) (Rec. 2005, p. 1-10805) & Daily Mail Tpffi
(Case C-81/87) & DBURIZOWT HAifiL ", FiF (SEVIC Systems Hff:
HIPR) CRIEE L 7e o 723 F - Fr0E, Centros HIIk (Case C-212/97) .,
Uberseering ik (Case C-208/00) K" Inspire Art | (Case C-167/01)
T E o fodifl - iR L OB O O b DD, $%F (Daily
Mail FFHIER) CRIBE & 72 o ol « Gl SITIRAIIC R 572 b DO TH
DZEND, BIECRINTHWENE, BEE TR L o MBICBERT
HHOTIERL, £, BIE ORINTZ RN BESE TRINT AW O
UPEOFFIZHIRAMZ DD THD LT HZ LB TERNEDRFEDL

47)

SEVIC Systems S ECJ HFRDRA o b « JEEIZHOWTIL, KEYE 32

W

58



47

RLTWD ),
(2) Cartesio FIFHRRD AR - MR A K D i

Hobb, RFED Cartesio FHNE TIL, G2 WT, AEDIERD
TTHENLINDEANE OBIR TN L 2 FR 4 R ET D HEMR 2 N E 2
ALTNDELTH, D0 HHERRIE, BLO BB Z ED D EC IO /L—/v
OGN & S DI TidZe Wiz, EAORSIED, BB T 51k
N OTER T 5 2 2 ERTH0EE4LT 2O TIERL  F,
(2D X5 BREAD, FANTREOUITERT5 2 L2 AT 5B
OEOIERIZ L - THE SN DIENCEBICEERT D Z LI+ 20 X
D IREREIL, NILORRE &V O BT AREERICEE L ARVRY | MELIE
ANDFESLOBHEHIRT 2D THY ECHFAI3KD T TSNS -+
EHHRSN TS| Daily Mail FfFHIR TR Sz AT, HiX
REY b DOTEAR L BT 2 HIEBL S RONE AT 2 wTREMEAS
BN Z EEARHPIITE L TV EDRGZTHME bH 5,

RO Cartesio HEICK LT 2008 4£3 A 22 HITRENZ<vT =1
(Poiares Maduro) {EHHERLTH, MBEEICERSISNEAN, ZOIE
AR & E OMOMBEICBIES S Z Lzt L, MRER B0 E
M52 LITFEDLNDL DD, KFFTRBELR>TNDOINT Y —D

(48)  AHEA T 45 F TiL,Daily Mai | FEHIR TR &7z RAFDY SEVIC Systems
FREIR TR S I BRI X > TEES Rz RBME blboTo 2 & 78T 5 b
L LTlE, Tom O shea, News analysis: Hungarian Tax Rule Violates EC Treaty,
Advocate General Says, Tax Notes International, Vol.51, No.5 (2008) p.394 &
HA

(49)  AYWRDYEZH S (3T 113) OJFECIE, “Such a barrier to the actual conversion
of such a company, without prior winding—up or liquidation into a company
governed by the law of the Member State to which it wishes to relocate
consititutes a restriction on the freedom of establishment of the company
concerned which, unless it serves overriding requirements in the public
interest, is prohibited under Article 43 EC---.” T&® 5,

(B0) ZOXOoRRFETAHAELH DI LI OWTIE, David Stevenson, Cartesio
ruling has implications for EU exit taxes, International Tax Review, January
1, 2009 (alsoat http://www. internationaltaxreview. com/?page=9&PUBID=210&ISS
=25241&STD=716163 [*Fk 224 10 H 1 A]) &M,
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FERICOWTIE, BYLOHBOZEEREETHY ., Adkoflg Bz

R XIIARIERIT 25T 5 2 EORG YRFOF R A RET L Z L7
E) 1T 52 LI Lo THIEM LT D EDRERETHY | EC 549 43
G RN 48 SRR A R DL D & Lz BT, THERL &N E O BLEUR O
WINCBET D3I a=r ) TRENTVD MR EREARRGICEL ) i
NS 2 HER S . Ak 2 HER L FfgERREE DS L TnD e
DEZDRENTND, EEE, HEMZ, BINEESIE, 20084, A~4f
RAY = —FT VEIIXI L, BEFRAEA L, FOEANKT 5 HIERH]
EAYET DI L ERDIEiEL B D,

FROBEFESEH S NERITIE, A CO8gE, IEABRZOM
OIMPENEEE L, £ DEARMRRCEPEDR AL VInBIERT D L. %
DX X BRI T A NEBLZ SO L L LT THILD DIZH L,
ENIZBITDIRFEBOF ¥ EX L« FA VIFEBR G E ST nz
M BC 45K 43 R T D EA B D LTSN To &0 D FERH Y 0P
Flo, AV = =T Y OEEITIE, AU = —TF U REATBEHIFT 2008 424 A
24 Ak (Case 6639-06) (23T, < /L X EFEORSHN AT = —F
NS LT F OB R A ~ L Z LFEICBEE S B 512N | 7

(51)

(52)

(53)

2006 4E 12 H 19 AffiToA = I = =4 (FExit taxation and the need for
co-ordination of Member States’ tax policies) D& (COM (2006) 825, final)
IE, 3.1 OFE ST O®ET, [H L, IMEENINEEICET 2N ORI OE
PERBHRIC 3 U CRRBLOMIE R Z 580 5 —J7, O MNEE~O & FEBIR IR L TR

DIIEREFBDRNGE, ECERHN EOBHMIIKT 52 LA 5 (“IfaMSallows
tax deferral for transfers of assets between locations of a company resident
in that MS, then any immediate taxation in respect of a transfer of assets to
another MS is likely to be contrary to the EC Treaty freedoms.”) & EDH T\
Do

Z DEDFEMIZ OV TIL, Direct Taxation: The European Commission requests
Portugal and Spain to change restrictive exit tax provisions for companies

(http://www. europa. ew>Europa>Press Room>Press Releases [EK 21 4F 12 H 3
H]) ZH,

ZOEIBRBIBICL ST, TRMT. AV = —TF &< IRE OB O FEE
%‘k«ﬁ&éj’bé kt&éﬂ W EOBEICESE . AU = —F VITHEANE

BER L TV RWYE ST, ~ V2 EOREER L AR EnD,
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SAEOEFECKT DAY = —F L OHER & REFRRICRBLT 50— L0
HWHN S D Z Lo TE® | B F 2O FRISFRBIHE OB /3y AN £
SIEXERFREE 20 1E 2 b OO, HHEDFANCAEE L TV 7R & o
Wi T, EC e/ 43 Sl 32 L MR STz &0 ) HERH 5 O,
FEEDWEY | Cartesio FHHIL T, N AV —IEMEILL TV D THE
BROFTEHIERGR ] MBS 2 HEBASRINE I H i 5 & Ol T
ENTEDBTTIERNS OO, AHR TR ST IR K O OFFIROM 7 %
Ko THE, DRed bR ORI H 2130, 2008 HFIZiE, —HBOINHE
DMEHL LTV DIE NS 5 IMERUCK L Tid, BEFEFROBEANThI
iR H D T L LICHEARD & FEE M EROKEBICHT i
MEL TETERY, F2, BACHT2HERS ., A 2 HEBUE
ETIERWS 0D BRMNE L I 2 TRt A W E LT D LB BN D,
AL, SEEEIMERCHERIL, & L TERYLOHBOHERIORE L O
BRCHIBE L 22 b DO THDLZ b, RIS, FINELIRT 2D TH
BHEOYEA, 5%, ML LZELTH, $HEOBRTIR, T Ok
EHEFET D 2 LN EERIICITATRE TH D LB BN,

SR P 26O HIERL & BONIE & OBHRICOW T, FRRO L 9 72/
R o 2, D en By EU B E T, ERLHI S F
IR A IEEE RETEIE AL LT A28, 2 b oMEE O Iz
%Mﬂ%ﬁﬂ%ﬁ~L@ﬂ&fﬁLt%ﬁmﬁxm%&%%ﬁ%é\%M

(54) AU xz—FrOENTHNE, TRIZREC B4 (“profit allocation reserve”
LHFRENTND,) — DT, FHAIE LT, FRFHEEIZB W T, BT O 25%
DOYERRVFTEEL 72 o CVWD MR, BEZ TR 2D &, DL ERPEE S, TR
OB S ~DHE L] (reversal of reserve to taxable income) 23T 5,

Z D EIZOWTIE, Carl Pihlgren and Dunja Brodic, Swedish exit taxation rules
incompatible with EC Treaty, International Tax Review, December 2006/ January
2007 (alsoathttp://www. internationaltaxreview. com/includes/magazine/?page=
10&PUBID=35&1SS=23172&S1D=668645&TYPE=20 [F-f% 22429 H 23 H]) &M,

(55)  ARFE{EOFEMIZ OV TIL, Carl Pihlgren, Swedish court rules Sweden’s exit tax
incompatible with EC Treaty ( http://www. evatassurance. com/NR/
rdonlyres/.../International+Alert+115. pdf [FEEK 214512 H 1 B]) &R,
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SR D L E BT, BBEANOTRRERD Z & LT D,

(56)

Bl 24X, 1987 ARITME ISR 2 MEBLHEZE E U THRET2F v XL - 71 VB
% O(L187) ZEBALTWeT »r~v—27Th, 2008 FICKIFRBIESIENH Y | b
SN HEBHIEO F Tk, #AXMRE RHRKREF IRV EIREINTZHO
O, AP HET D EICHE SN D HEBLOFIL, BB — 2O e & OB D
B, B TORKALEAEOEENC L HEEEZZIT RN L Lotz FEM
{ZDUNTIX, Bente M Pedersen, Stricter Exit Tax on Shares in Denmark, Bulletin
for International Taxation, Vol. 63, No.3 (2009) pp. 104-106, Jens Wittendorff,
Exit Tax Law Passed (http://www.deloitte.12hna.com/newsletters/2008/WTA/
a080926_2. pdf [*FRE 21 4F 12 A 3 A1) &,
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(B7) M) DEEMEIZ OV TIE, Marco Rossi, Italy Introduces Corporate Tax Residency,
Anti-Inversion Rules, Tax Notes International, Vol. 43, No.9 (2006) pp.699-702
S, bolb, INHOEMEETIIZEA L TR XS R IETF L T 5 Eef6
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Pricing and Business Restructurings: The Choice of Hercules before the Tax
Authorities, International Transfer Pricing Journal, Vol. 15, No. 6 (2008) p. 275
2,
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3 RNA Y ORPHE & R OB

1. T L) OB L -RBOFARERA

AR DIE Y | Uberseering Ff4: ECJ Pk (Case C-208/00) TiX, FA V&
FETHLIEANPET D N Y TOFMRER ) & N1 Y CHEAHER %
TFHET D4 T o ZITRL SNE AT G LR DDA ER Th 5 & &
o, FEio, TN BT 2 RN S 0 TRRINIERIS O BRI
BT D RNERRESHIH] BESEL72Z & SI2E 0| i —2DRE LN
MR, A, FICHEAMET 2EBH DR, £ b, FAYORHER,
THARIEN DB FEFEDESBERIC K 5 FRBIME OB ROHBL N — A DFE & W
IR LT, BT LNV b TERhoTe, M, ETOR
A Y OBEIZIE, HEBUCRET 2 EER R BUEIIEE L T e o 7o,
SRR D EFEEICOWTIL, PHfSBlE (Einkommensteuergesetz 1981)
4% (TRIZEMEAIZBE9 50 ), Gewinnbegriff im Allegemeinen) 1 ZEHZS,
F77 LB AT D IBIUBLE & L CIFEEL TV D,

ELOPTERLE 4 5 1 ORI, THlias & 1%, FEFEROFEERE L7l
FEEERICHIT HFEGEL OZFEIC, I LOMEEZIMNZ, $hIAH Ol
AR LI b D25, L &3, MBiEEES. B LIEZEDHK
HDTD UTZ OMFELND BHD 72 D HRAFERICHFEN S LT
RTORFM B, b, AER, BRELOBM) 205 EEDTND
©, ABUEE, ENSUIES OGO TEAHI L (Entnahmen) Offi&H (i@

(83) ABED YL DI, “Gewinn ist Unterschiedsbetrag zwischen dem
Betriebsvermégen am Schluss des wirtschaftsjahres und dem Betriebsvermégen am
Schluss des Einlagen. Entnahmen sind vermehrt um den Wert der Entnahmen und
vermindert um den Wert der Einlagen. Entdgennahmen sind alle Wirtschaftsgiiter
(Barentnahmen, Waren, Erzeugnisse, Nutzungen und Leistungen), die der
Steuerpflichtige dem Betrieb fiur sich, fiir seinen Haushalt oder fiur andere
betriebsfremde awecke im Laufe des Wirtschaftsjahres entnommen hat.”) T
Do ABUEDHFRUTOWTIE, FEBUREBRABIR 108 N> FriSsis - IEABUE)
FHETIFHR Vol. 14, No. 25 (WE4Fn 43 4F) 33~34 HBM,
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ORISR L ST Dd,) L HABDIEAD ZEITR U GRBLZTT 5 L0
Y& x (TFEMPELENE ] (Betriebsvermbgensvergleich) &9 B IE L
WKL L7z TIAH L) OBER) Z8ALE L0 TH DB, 2o [HAHL) @
WERT, —# OB BEHIPT (Bundesfinanzhof, BFH) HRAE4A# UC,
EHEEORESREEIGEY LN —EDr — A% b AT X IR SN D &

I o TN B D Y,

B Z 0%, EFRBECHIET 1969 45 7 A 16 HH|P (BFH-Urteil 1 266/65 vom
16.7.1969: BFHE 97, 342) ~Ti, VM - MBI O T, ESOFZEFORT
FHTIETE RA Y OFEBHEDR BTN T & L2 B2, #IBiE DT A YV IZFHE
T FEFIEA L CWZHEBPED I — A N T HEFT~DOBIEICHONT
X, AL IS L TRy B XL - A VRO G & /e D SR S,
F7-. BIREEMIAT 1971 4£4 A 28 HHER (BFH-Urteil IR 55/66 vom
28.4.1971: BFHE 102, 374) Tik, P « A1 ZAFBIGNO T, WHEEEND
4 U2 B EIMHIEEOARIEFEHE CORREB SN D Z L L2523, Bl
FHOEFE L OUHEFEDO DI E A A AR S DT84, FrEX L -7
ALV ORBII G E T2 BDEERIEEHREND EHRENTHE® Zhbo
FIRDBSIH L TODB DX, RA Y TOF v EZ )L« o B0 A
WINDZ & ERDEAITIE, L) ORBERINDINETHDL DB %
FThot,

LR A L) EX vy EX L F A VRRBLE OBMRICOWTOE X FIT,
W Z 5 R OWT IO R TIENCK T DR HEN 1 % L e->TRY,
F7o. 10FEHLLE R Y ORilE EOREE TH D EANIOW T, EDFE
FLLTOHNIEZRD ZLIZXkoT, ZORBHEDT Y EX L - A Tkt
T5 RA Y TOMBBHIBESND Z L LR DIERITIE. FORSHEOREEZ

(84) N HDOROFEMICOWTIE, B TFEMRAMED IAHL) ¥y XL -
FA L OFEB—PE KAV FIEBIEICB TS %4 Y= U Xk No.806 (HEF1 59 4F)
95~96 HHMH,

(85)  Zh B DHROBE LR 2% 2 5 AR Sz RIS OWTIE, Al - /i
THEMMED THAHL] ¥y EZIL - A U DFEH] 96~98 HBM],
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T2l b DERIRTEEED TOD IS IFRBLE ) (Au B ensteuergesetz,
AStG) 6 5 (¥ X)L A L ifFi ] Besteuerung des Vermbgenszuwachses)
WL THEARMICZYT 2D THD EEZXBNDLN | AHEDH]EE
& U TR 2R Ek U 7c DB & 27148 3285 | Grundsatz der
Gewinnverwirklichung durch Steuerentstrickung) 22\ CiL, EFEOEX
JiS L, FIZ AR E I ATRE L 72 D KO I fEL LD L TH D TH D
LLT, FRENSDRNLTIROF SN2 & W) N b 2,

FERR IR BRI 1974 45 10 H 7 B (BFH-Beschlu B Gr S 1/73 vom
7. 10. 1974: BFHE 114, 189) TiL, EEFTH N, ERFEDOHIBLAHE/ N L.
FRZEE OB ALK T 2 LW ) FEBREROETIZ L > TRENSE Lol
T eaBEZ. BUBYRIT. YHIMEEOFEMN Oy XL - g
(ZRRBL L7272, Din DB OB IEMENR I & 22 o 723, BHIFTE. &
% R o OO 7> © FARIEBFT ~OFAT RO R] — R D 570 2 HF ~D
BITOLAETYH, TORFEVOIRBMHEICEENIF Y U SN - A &tk
AR LR T DR IE, TR L) IS T2 T Tk e <, F7o, BEE
THARWEHIRL, fR. ZhDOHRERE 2 72 A L) ORSIEA: (©
BFEMOBENZ Lo T, Fx EXL - 7o U DMERIERBIRT S0 B BRok S
NWORERE 72D & L BIT, Q)2 BEDSIRLE O TR UIREE R
HUATAICK VAT D Z L) 23, FrisblEERlE L CTRAS TN S 7,

RO KD A E - BREAR T SN THAH L) OBESITEKIL L

(86) XIAMHELS|FRALYE 6 45 1 THIX., “Bei einer natiir lichen Person, die insgesamt
mindestens zehn Jahre nach §1 Abs. 1 des Einkommensteuergesetzes unbeschrinkt
steuerpflichtig war und deren unbeschrénkte Steuerpflicht durch Aufgabe des
Wohnsitzes oder gewohnlichen Aufenthalts endet, 6ist auf Anteile im Sinne des
§17 Abs. 1 Satz 1 des Einkommensteuergesetzes im Zeitpunkt der Beendigung der
unbeschrinkten steuerpflicht §17 des Einkommensteuergesetzes auch ohne
VerauBerung ansuwenden, wenn im Ubrigen fiir die Anteile zu diesem Zeitpunkt
die Voraussetzungen dieser Vorschrift erfiillt sind.:--.” EEDH T 5D,

87) MM DIFERCAFFBUEERI OFEMIZ W T, Hif - §idE THFEMAMED TH
L) & B FL - F A L DES] 98~99 B, JII—EF (V5 KA > D 1979 4 [T
BBIED OFRER(2) | BiiES 349 5 (HEFN 55 4F) 18 HE M,
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2

Y EHIL S RBIE, WS, EERMER S LTH - EORREE R
L bDTHDLEZEZLNDN, FEREOL A, ZOEMITY > T,
HIBREATEL EOHIWIER I /iR SR BE b7 7 RUT, ZDFR)
P B HHEPHSIRER R O Th o7 & OIFNR SN TOBIEN® | HA
DEHE L B0 | IEAOEAITIIFAFRFANTFE Lisn iz, A L) o
R L TRy EZ L - A VBBATT S LW T e —F EiENTR L
THEBEMICEHT 2 2 SRS 7 EORENRH 72, 2D X5 7
B - IRADERD b A F, BUREETIE, Holl, EADEESEOENA B
[E B AO LR FEmAR S (T AR D RBE A PR ET DI B I L CE TN D Z &b,
FAYTEH, ZOX I RFWAIUTH R LRV K 5 72 5 TR 2kt bufieE & 5%
LHZENRETHD EOBBREED LD ITRoT,

. 2006 FEZABLGEREDRS » ~

AR Y AWBLE O Ja (EHRCE OB PESF > BU ISR IE R OB BN LR 5 PRk
ZERET DMNEIET D Z & L7 o AR BN Z B S AN
SHAE LTI AOHEF TERINS B¢ DR 532
F o, AERMZRRINENEBHIFTEPE & L TlE, Inspire Art FHFHR (case
C-167/01) <°Hughes de Lasteyrie ik (Case C-9/02) ENZEITF HID
B, TS DIRTER IR E OBEIEETERT D L & HIZ, BIEOMRE -
BN —ZOReRZ X D L OBLRAD, 2006 4, ATl RN
P8 AJE] (Gesetz liber steuerliche Begleitma 8 nahmen sur Finfiirhrung

der  Europiischen Gesllschaft und zur Anderung weiterer

(88)  flAIE. 2006 FEIT TERMSALRRBUE AL 23HIE S5 LATOHERLO T T,

EREE, HEROBITIE—ELTELT ., BOBIEPRDONLEF—RA 7D
Znolz, THHDEIZOWTIL, Joachim Englisch, Reformof the Reorganization
Tax Act and Related Changes, European Taxation (July 2007) p.344 (also at
http://www. icl-directory. com/downloads/ET_article_Joachim_English.pdf [}
K 224E3 A 11 B]) &K,

(89) ZORIZHOWTIX, BATET EHEN=AE0F LMBAEEE— N1 OB

KOFEMESEL LT BIES 558 5 (ERL 194E) 149 HBMR
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steuerrechtlicher Vorschriften vom 7.12.2006, SEStEG) Z5HIE Sh., F
7=, THLA%Z ¥ 8 1% ) (Unwandlungssteuergesetz ) & OV¥E A B 1
(Korperschaftsteuergesetz, KStG) DEgiF7e EafThiui- 0,
ZbHEH, 2006 I THMRZ HERNE] DUUE S 2 LARTO R R ]
(11999 “FAHEMRA TR )) O F TR | MRFRAI > TR T 2 & ED
IR TOF I ECHEROBIMEE D, 23720 RFIICFRD HIL TN P
ZoMAXGE, FAIE LT, FA Y OB EFMOMBFEmAICRE ST
W 2D XD BREHRVNC KX AR BT AN X F2D0Y 2006 40 TR T
Bk OWIETH DM, AWENMTON-ERITIE, AUHESSEIR - &E
SINTZ LTI SHIEIC BT 2 BRES BRI FAHIE Sz 2 L olEa,
AR DIE Y | Uberseering FF ECT HJ7k (Case C-208/00) TiL, FA > D &
PRATIEML) I U 72 RO SO ISR il g™ 2 LR Sz s E o
FENHDHI, &V blF, SEVIC Systems AG Hif ECJ 2005 4E 12 A 13 HH|pk
(Case C—411/03) (Rec. 2005, p. 1-10805) T3\ T. FA Y DRk FEmA
FIDSIMNE T2 L RENTZZ ENRESFEL D EEZBND,
F00 SEVIC Systems F-4:Tld, A Y SEVIC #:25v 7 & > 7V 7 3 SVC
ENEWIEDE LT SVC AN DEE 4 SEVIC #HIIBEE T 5 & DOFK) & ik
L. AKO T, AKBILEHFTIE, [SVC AT, ERT 5 2 &< fjid 5
(“dissolve SVC without liquidation”) Z & & &R TWzkZ A, KAV
DEPFEITAR B M (Unwandlungsgesetz) 1 4% 1IHIE FA Y ik AR O-A 0%
DHERELTEY . EEARGIHIBET 2RINB RN ENnD DG

(90) ZNOHDOEEOWIE - HEZFIZ XK - TEI LZEBHR W OFEMIZ DWW T, German
Tax News August 2006 (http://www.atoz. lu/netnews/. .. /German_Tax_News_August_
2006_Reorganization_Law. pdf [ERK 22453 A 12 H]) &M,

(91) 1999 FFAHLHEAE ERUEOBEEIZ DV CUE, ARRFBLZIE « KARIER T1994 4F KA >
WRAEEBLEE (BIER) | EAWFFE 7128 55 (FRk 11 4E) 63 HB M,

(92) HEOT, BEROFFEENFED LN TW DX, MkfERmkE b, BRkaeRAeES
WiFEL SEMMET 2562 ETH D,

93) bHolb, MEBARKOBREICEL Qe EOBRKRS L Z b, fIZIE, K
AVRT T UARIRE | ZAGPRRHIE EBRIIZEED STV WE T, Bl
L BRRABE T (take—over bid) % U 7=k Eiw N EHI TH - 7=,
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OF NA Y 2hE: EOBERRFENAET SN2 Z ERMEE 2o 723, BN H]
ERHPTE, EAEREORKIMERILE LT, B2 ZSOMREIZHR ST S
B NDOEREZE SHOFORE LOBGRAES T 5 2 &1E. 20D B EER
DM THD LV D R TRIEDOFIEOMEFHLERIRE LB L, F7=, TH
BEFDOALE] (effectiveness of fiscal supervision) DJFEHNC XL BIE
BIDRHG RN &2 B EC 5649 43 So MUY EC 5649 48 FoITHkfi 42 &
RLTND O,

MR SR BT 2 BEF S B FEORIN, N Y BRIRYFH L 8o
7= EEE D Uberseering B4 ECJ H#k (Case C-208/00) K Y SEVIC Systems AG
FHIRE A T CREBREFREZZT L 5 & LTV DHIEAOFBES il &5 o
ESM BRSO RR A AR A 3K 2 SR ER BRI & 3 D 1B 2 544 9~ 2 B &
2% & OO TIZ 2006 FIZE S iz T ERLE] CTid, BONSHS D
DR E A W EB G O L IS T 5 — AR bRE | ERRAOMEAR RS
Ze 18 U 7o vE N D B S 108 PR SO HERR 55 0D [ESMB IR0 TE N PE D [ESMEHA IS
F o T, B LB REIER T 2P0 OEERS IS 5 RA Y OffRikE
DL HIFIE D 2 & LR DA ITIE, T OEREFRS BT R L 72 B0,
BN, B LICEEORRERSR N FER L b 0 & Hde U CHEBLO MBI 4
LB EINTNDY, 7o, 2O X BRGEEICRIT HRERKOFIXIC
SONTh, FHAIE LTROONRNZ L ERD,

(94)  SEEEHM OB ST 2 HERL & BN ik & O BRI & 70 o 7o /e gk
W2 kE9 2 RN FIEECHIFT AR CoR STz RLRE & AR CoR S vz AR & o BIfRIZ D
WTIE, 1 EF2HI 2 (1) B, EC A 43 KL W48 LOMHERY - F3TIT>
Wi, B (26) PR,

(95)  FEMHIZ DU TUL, German Tax News (http://www. atoz. lu/netnews/. .. /German_Tax
_News_August_2006_Reorganisation_Law. pdf [SER% 22 4F 10 H 11 H]) &, 723,
EC MNEAES> EEA (WRINARFE M) 1757 2308 F S 2 (B~ D R Gl 38 B O iR
RLEHEOBIBOYLE b IERITESOMBIMT OIS M ED &V D STV T,
TR S D L X o TWRWA, DD BEOHETYH, BT HEENS R
AVNFTHIEANERIIFET 22 812X, R Y OMBHERHH S22
LERDr—ALHEIND,

(96) BinT 2EEOHEMBIMETLIRDONDDE, Z20%M (DEEOBEEEZ T
7B KA Y OIEABLOMBIR G L I 2 MBE CTHL Z L. OB LI-EIEICER

R
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2006 4F0 ARRZE TRLE) LT 2 FERED X 5 2B 2 )7 -7 7 a—F I,
AT RIERPIE ABUIEIC bR ST W5, & Dbt 2006 £0D7E AFIELIE
WX o THIICTE CENIIEABLE 12 5 (T RA Y HFE ORI Ok
X IXHITE | . Verlust oder Beschriankung des Besteuerungsrechts der
Bundesrepublik Deutschland) (%, 770 GlfER)72 HERLE L COMEEL R
T2 LR BE L o T D, IEABIE 12 5 1 BUE, NEA HFSUTMEIC
L D& EOTEHRH IR T DRI 5 KA Y B E O FRBED
PRIUIHIR END 2 & & DAL, YEERE OTEHIRFI SR T T
bihicboeds -+« EHELTEY Y AHEOHERLE L ToEE
PIERWEDTRNWTHA D Z &1L, IENFEOEEDEEIZE>T, FMYD
FRMENTERT B Z L ERB =R TR, FA Y OFEBMEDRHIK &%
oLl br—AbL, FY B T UEBOMRL R D END
REEND O,

ED LS IRGEIT RA Y OO RERRHIFINAE L 2 Db 9 iU
FTHRME, LT LHHDICHLNA TRV DD, BEOKIRIZEY, O
BIEDHNENEDD r— A, QBRENFEMNEETRIRDr—A, @&
PERESMITER T 27— A, ORBIGHH L S0 2 EERH) —BHRR B O F#E
THIEDBUREERR T A BB T U E b D r— A, OIEAD FAVICE
VD MEHIIRABIZEHSH & L CORNICHIRAGIBLZ S S & L COMNIAET

TOIEREDF XY EZ L« A KT HBIHER A Y BRFFLTND Z &
@ TIEMEEPE] (“boot”) MFTHEINTNRNI L) 2 THEICREIND,

97)  ABEOYEZH S DOFELIE, “Wird bei der Kérperschaft, Personenvereinigung
oder Vermogensmasse das Besteuerungsrecht der Bundesrepublik Deutschland
hinsichtlich des Gewinns aus der Ver&du B erung oder der Nutzung eines
Wirtschafsguts ausgeschlossen oder beschréankt, gilt dies als Verdu 8 erung oder
Uberlassung des wirtschaftsgutz zum gemeinen Wert;-:-.” T B,

(98)  TRRINSHERBUE AL ORIEZZ T CRESNFERE4 &L 1HIZSH, Fi
WIZEIXLESIBMABIN. ZNOOMEDFTYH, EABLE 12 51 H L [REE
B FIHEDE, BEOBIBIZL > TR YOYFEEEOTF Y XL - A IC
ST DREROMBMENHIR SN D Z & LR 25E (B, FMABSHNO T, §
A OEANRE R A XV ZAOEAIINERICBEET 2 X 5 R3546) 1IZiE, RiEOTF
THRE TH > LB OMIERITRO b T, Fx EX L - F A VB TO S,
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THr— AT, FA Y OMBIMHEN SO THEN) (entrickung) N4ET S & D
MABENTNDZ LA LITlRD L AT, ZOXHR LAY D
AEBIAED DO THEL) 134T D — AN, A B B S S
NDHZ L LRBLEHEITHEYTDHE LT IEABIE12E1HOT, HER O
GLRBOTIE RN EEZDBNS,

TEDNT, VEABLE 12 £ 3THORIETH, EADBGHM - EHHo> EC Y
[E<° EEA (BRMIEF HE) 1 E»%58 A S 2 ELUSAA~OBIRIC L > T, £D
RIS D D 2 & LR DA, SUEANTIE 11 & (T
LIEH ), Auflosung und Abwicklung) 23S L5 EMHIES TR Y 10,
Fiz, 2006 FERLHISIE TH/ICT Y TSNSl 17 5O FTH,
AN, ZOBGEHE A FESMBHE S22 22k | SIBEAOK
FELoTND KA Y DOFREEDOFEROKADEER X5 R4 OB
R RDND Z L L2556 (Bl 21X EAOE SRR OBHRSEA OECD
ETNGRIOEE L ITRI20 | IEARA OGBS ~OMBiIMEE HHIEANDE
FEHIENCAH 5T 2B % N1 LR L CWAHFEOJEESE THh 55
BRE) ITFY ) RAYOREFETHDIUBMED ., FAIE LT, Yikik
MEREAETGMECRAN LD E AR LT, HEBOMS LD LS
g )

(99)  ZOREICHOWTIE, BA - iy TEERN=AE0F L BBUEEE) 150 HEM,

(100) A IH o B B @ JH 3C 1% . “Verlegt eine Koperschaft, Vermégensmasse oder
personenvereinigung ihre Sitz und scheidet sie dadurch aus der unbeschrinkten
Steuerpflicht in einem Mitgliedstaat der Europ&ischen Union oder einem Staat
aus, auf den das Abkommen tiber den Europédischen Wirtschaftsraum Anwendung
findet, gilt sie als aufgeldst,und §11 ist entsprechend anzuwenden.” T&
Do

(101) ZDO XS RBABMEOE D FTIEZRA Y « 4 ¥ FABIGNETHASh D Z &
Mo, BIZIE, Y OREEPHRAEZRA L TV D EEDOEAN, ZEOE BN
HEfRZ A ¥ RICBERT 57 — A TiX, A Y OKREITH L THAR LIEESIEBINTT
bhsdZ ks,

(102) EBE % BRI > THREMEHERIZ oV TEH, O h DRk
WZBIT DR T A Y OMBMENFIRZ Z T 2060, O&HHHES 8 4
O G LR DEMETH I, EITIE, KELLTH, IHEXOFEDS]
T RWD NS,
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3. EAKBEZEOENBIEADINEE
(1) SIS [RRBLESIE DT 5

EREDEY . —EORKINZE B8 HROERMN EHESCHIFTHR I X T
WL TV DI EMOEESEOBEN SR D BEEEAZ R ET 2 &V ) iU
L2V CRIHI O FAEEEAAT 9 &\ 9 EEh & AE OB — A DR
BHAET 2 &0 9 BEEAE T T, RA Y Tlk, 2006 4F, TERMISHERBEEA
1B MRS AL, Fo, TERE ERE] CIEABUEDHIER & biThhi:
M. 2008 FEIZH ., [{EZERHISEY: ] (Unternehmensteuerreformgesetz)
DSERAT L CHEABLR D 25% 0 5 15%125]| & FIF SN DEEIC D BRO
SITHFICL > TEL D THA S BIRICKHLT 5 Z L NIFETH D & DFR
TR E LT, L Vb, [ERRAFEE RS A 8 U RS E S ENE
292 2 SITPED BURDEER L WS IENR 7 n— X - T v T ENiz T,
Z ORIE~OEG 25 2 IR T D HE A L2 2 & BMRRITERIENLO
BOHETH D EMLEST DD L)oo &0 ) RERH B 109,

RAVIZHENT, EENFERRS 2 U o g ESEOES BRI K
HEUL O LD N7 0 — 27 v T END K ISR TR,
77 A0 Zimmer Ltd. FFEFBE 2010 42 3 7 31 AR (no. 304715 and
308525) T, [EBRAIE R & PEIBLOMBENR P & e 1V F 7|
A > 7 /L7 = —@ Cyptec Norge GP AS SHFEFFECHIFTHI TIE, [EBRRY
FEFRICOE S BREESOENBIEOMBENR SR L R>TWDHR, T
DR EIEIL, BEIZ, FAYTHROOLNDHETALR-TEY, L
b, BB HICHT 5 ZEOBE EOYERRN KA Y ERTED LT
DIFEPESEDN, P DB EESERZAT D N Y OIEAOERH SR
%AW U CEVMI R T AR AICE RN TE RNt b &, Kb

(103) Z D EIZ 2\ TiL, Wolfgang Kessler and Rolf Eicke, Out of Germany: The New
Function Shifting Regime, Tax Notes International, Vol. 48, No. 1 (2007) pp. 53-54,
Changes to German Exit Tax Rules (http://www.dlapiper.com/us/publications/
detail. aspx?pub=4928 [}k 2246 A 21 H]) &M,

(104) AF{REPOBE - A > MIOWTIE, K= TR 3K,
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NDBUTN72 Y OFUTE LGS LBES DA, HEFO R4 Y OB
MBHIOTTIEZ, 7L, 20X RERIIHESVWESZZbND
KR ol e VI EERH D,
(2) BOESNTREFMRG | FRBLE DR
LERLO & O 2R3 - MIBEERRO T, 2008 Fi2i%, et ms #BE 1
FOWE SN, FSFH 1HOSE 2 BT, DA ERAIO®MH B, 9F
B 1L, FEMG IO TOERIRDRUATTHRL TRV 2Bl0dH 5 FHE
REFDOFANC > TITEIT 5 b D LIBET D1 & OHENHTIZTFYT
N9 TSRO & HEERELEORA] (“Grundsidtsen ordentlicher
und gewissenhafter Geschiftersleiter”., “prudent business manager
principle” &HEFREN TN D, ) &id, FiERT — % BIEE L2 WIGE
DAL ZOKE L OTGIBRAHET DAL LT, N1 off] Lk
LTEbDTHD, RO T TlX, MREFHIL, FEDENHETHIRT
DEZPRPEZBHL TND D, TOEEIL > TROAR LD
TEE TR T LEOBENINTEY, Eo, 20 BEDOT, FEIRY7R5ET
DFEZLT LHRAMEE 32 2 &e< | RBLE, MSZAEMIERS 4 5 &
T EMAREL 220 155 10,
[ & 2 FHFEFHFORA PRI Z LIk T, MEERT
SAREERTT 2 M) (“hypothetical arm’ s length test” IR STV 5, )

(105) AHEDYEZH A DOJFE L, “Fur die Anwendung des Fremdvergleichsgrundsatzes
ist davon auszugehen, dass die voneinander unabhdngigen Dritten alle
wesentlichen Unstdnde der Geschiftsbeziehung kennen und nach den Grundsétzsen
ordentlicher und gewissenhafter Geschaftsleiter handeln.” T®H 5, hIE X

= TXFAVERBIFRBLE ] 1 A TH O K SCIE, http://www. buzer. de/gesetz/5491/

a75265. htm ([*ER 22 423 A 16 H]) 22H AFRBETH D, FFRITDVTIL, Hartmut
Foérster, Germany ~ s Transfer Pricing Provisions: A Conflict with
Internationally Agreed Principles ?, Transfer Pricing Special Report, Vol. 18,
No. 17 (2010) p. 17 &R,

(106) Z D522 TiL, Stephan Schnorberger, Germany reduces profits tax to about
29. 8% and introduces aggressive transfer pricing rules (http://www.bakernet.
com/NR/. .. /0/germanyreducesprofittax_alert_jul07. pdf [“Epk 224E3 H 15 H])
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WL 2 Z ENFREE 72 o 7o 2 L AZT T, FiizicBE TS Txish
IS IRRBLE) 145 3T, MSTAZERIikE ORE FIEOBEA Lo SelEfT
oW T, OAEEOTREEIC & > TLHERTEENE & W 5 STHIFI O 22 ilST
WM OFENTRETH D 7 —ATlE, & LTHRA=E GlZh#s
PEHEDE . PEARGEAMRS B K QYRR ES) (TR L . @B = IR
TEARNWT—ATIE, HBATREME & W 9 JSUTHIF O & 237 A 2R ks
BEFEEIT 208, FE=FH0T7T —ZPFHAEETRWE & HEES L
D720, FEHWITENT, @ THERIREME &) R THIFID & DM
IR D3R IE T E RN — R TIE, MR 1E. 13 2 SUTHE > TUER)
MNTARET 2 D EAThARTER SRV LEDTND 17,

Fiz, AL 143 HDOH 6 CTIE, Wi, MEERM
SAREMT A M OF. BREOTEEITV. [ PRI DEERINL )
(Gewinnpotezialen, “profit potentials” &FEIRINTW\5B,) ITHD
&, HHOHHFEREF LRG| LFE L LTARSNVEIRIKE RmD
Bk D Lo P RE Lz BT, M2 R A8 5 rlRetkn
BV EZFIAT 2 2 & L7 b0, ZOBRA. it L POROEEDR
¥AEFIHT 5 2 ST AR 72V R Y | i L o S o R RIE S B Rt
BORBEMAS L 72D EHESNTEBY, £/, FIT, [HESIDEDD
AT L, HERE K OFAUCHTET 200 X7 | EEL O Ol
OFEZEDOBIRATON TV BIEAEITIE, HEEL Y A 7106 U BEAR LR
5 - E5|EEZELC B EEO2IK] (“Veragerung der Funktion als
Ganzes”) ZRT 5Ny 4/ — | (“Transferpaket”) [ZH3WTHGY
FHENEGET DLV VRRETDILEND D] EEDTND MY,

(107) AT DO YUZE S OJELIL, “Konnen keine eingeschrankt vergleichabaren
Fremdvergleichswerte festgestellt warden, hat der Steuerpflichtige fiir seine
Einkiinfteermittlung einen hypothetischen Fremdvergleich unter Beachtung des
Absatzes 1 Satz 2 durchzufiithren.” T 5,

(108) AHEDHF 9 XDFELIE, “Wird in den Fallen des Satzes 5 eine Funktion
einschlieBlich der dazugehsrogen Chancen und Risiken und der mitiiberttragenen
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ABIHIIETIE, KEO TRC§482 L [REIERIC, At EREE L BRA &
NTEY | FiiHHISHERERELZ ED D TR G IRBINE] 1 523 HDH 113
FeOVEE 12 30Tl EREOH 5 SUR O 9 UL N T2 7 — AZHBW T THE
B/ E) (wesentliche immaterielle Wirtschaftsgiiter) <o [{Ek
] (“Vorteile”, “advantages” &WFRIN TV D, ) BHEERFIOHMT
b0 1 EEEOFIZIRILDN Bl ik O FE O FERE & 72 o TR R & A
YRR ICTRHE L TV 25 8ITIE. HS I ZRA OfiE R Al & B I 6k 2 K%
BIEDR &5 & LT BB M FE D IERIEE Th o722 1R, Mk FERE
WZEE L TWeENZE L TUTERD D PNGD 3, T D X 5 72l
FIEDMEAE L2 B 174 00 10 4ELAPNICFIZRIR LIS A M FR B OO Tefe A
LT TWDEAIZIE, 0D TEENA U FEOFMEEITB T, Y90
IS DT IERMEEZTT O MERH D L ED BTN S0,

(3) 2008 FEMHEHFANDRA |

R 1E, 2008 4 3 A | [ B 1 42 3THDH 13 UKD X
ABEOBAMA] (LT, TARBRISUX 2008 401 Evv),) ZRLTH
DU KRN 41 I, SRR SiE. [R¥oBEo=2=y FRFET

oder tuberlassenen Wirtschaftsgliter und sonstigen Vorteile verlagert
(Funktionsverlagerung), hat der Steuerpflichtige den Einigungsbereich auf der
Grundlage einer Verlagerung der Funktion als Ganzes (Transferpaket) unter
Berlicksichtigung functions—und risikoaddquater Kapitalisierungszinssétze zu
bestimmen.” T 5,

(109) 2008 4% 3 HIZ KA 2R LIoABEICFR 2 BAID 1 4 5 H T, Bis L2
FEN THBERMEERE] \Z34 T 501, BEEENPBER L RO RED 2012
BETHY ., B>, T OMSIAZEMEEN TBIE Sy r—2 ) ITHEND T
DREFE VG AL D & DAk DFEAD 26%LL L2 HDTWAHATH D LE
"INTWD,

(110) L7223 - T, TGS IRRBLE] 148 ST TEA SN TV 2 ETfHHIC LR, K
E D IRC § 482 A3 E D 2 FTSHILEREEL U & Z oW AR5 & 72 2 WG| OFFHA R
WweEzohs,

(111 AHANL, THEREGEOEBRIIBERO 7 — 223817 x5 REBLE § 1(D) 12
TS AR o H 29 5 # Al (Verordnung zur Anwendung des
Fremdvergleichsgrundsatzes nach §1 Abs. 1 des Au S ensteuergesetzes in Fdllen
grenziiberschreitender Funktionsverlagerungen, FVerIV) *REEN TV 5
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T 5 AR AR B OE S RIZ L o TR SN D FEIFEH TH D L EHE L
fe ke, FHRNL & 2L, RECEESE OMOBEANE & ILICEET D
B0 X7 PNEEHICBIT L2 LIc k0, REENEIT LTV kR
BEE AR L, BEILORITHE LRI TOIHAIC HEREOR
fx) RO OLNDELTWA YD F7- ABANT &3, Bis Sy 7
—) LiE. RESBEEE TR DHEARE L BERBICARE T SR Ry
WO RBERI o T SN D BRI ETH D L EXR L. AN £
4T, BREOBIRIC L D TPHINDEBEINEE] LiX, 2Rl0dH 5%
EEPRFE TIIRMI O3 - M TOND LB X DS (BlAl#H
FREOBUEMEIZ SV CHEIE S D,) THHE LTS,

MBAE A 2007 1 KW 2009 7 AR LIcHA RIA 1Tk s e
WO THREOBER) OFME LTE, OT U b Y= DRI 7 TH
RED5E2RHA (Funktionsausgliederung, IRIEHE &5 0724 T ORAREE
RV A7 OBER) |, @ MHEEEDHY ) (Funktionsabschmelzung), @ [H#E
?%y#l) (Funktionsabspaltung) X 9 7e¥fnio7efln (MEREA1THE9 2
TENTEXLHEHEOBERELETL,) KUOO® THEDOILFK)
(Funktionsausweitung) 23% V. LEOQoH & LTk, Blscoifld & i
FEDMIF OMRENEYM T I IR 57 — A, LR@ofle LTk, #
R T OO TS RE U TIRFERERE O W N N EA B R IC B 5 L 5 /e
—Z, FRRE@OHIE LTiE, BinmniiEseEo - x EAEEE ThH D
TRFUEF (B S D KO R — A, ER@ofl & LTiE, Bisrok
REDMEI AL 5 Z & 70 < HORLEH T d 2 [EABREH AR 2 & H 12
RDHEDRT—ABFETFT LN TS,

[P/ [FRBLIE ) 1 4c TR LT B A ISR I B LTI,

(112) L7ed o T, HARLEESCY — B AORMT, HEEOBIRA bR WRY | [HEE
OBER] ITIFFE LI L bhd, ZORIONTIE, AR & 7HSH,
(113) AHA KZ A~ (Verwaltungsgrundsatze-Funktionsverlagerung) (Z351F % f§RE
BEOBRICEGRT 587 v a 0, 2007 R TIE§5. 1 TH Y, 2009 4L TIE S

4.1 ThD,
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2008 FHIAI 1 S 5N, ZOWA LOEHEZ TR L TR  ABEICLD &
FHSFRIERHEIC DN T, Y RO BRI E S OER A B BN b
STGAICHEA I, 2054, YR LT, EEESOE) B
D8 lr—T IR HETOERE LAHE O~ DAk DA FHD 25% %
ZDPATHHEERSN TR, £, Ak, EBES THIUE, BiE
T D MG PESE T RERI RSN T h 2 551 E, kRS
HEFLUTLTWETHA I LDOEXOTM | Bilind 5 HWILE FES O
igEZ Blistt 10 I HE > CEBIMICRE T Z & 2SI 6 LTk
BITWSTe®, FHEFIC K E RARNE LIS bbb B2
PR O FRTE 2 AT DR WIEEITIE. BB YR, B lks Bl fil oo s

(TUEFED) HERL (exit tax XiT exit charge) DORFR] & bFEINT
W5,) HMKRHNIAT) ZERRO LN TN D,

Hobkb, FlzIE, EFEQ (THEEDNE) L FRE@ (THgEDHEFE )
YT 57 —AThH, HREEOBENBIE LOREDRSROINRIC FEE
MIEFSRWEEbH VLT LD, ZOHEITIE. BEEOBER H -7
LITRE SN ZNEN MY ESEER (SR D M S O3
BHRD R r— 2 | 1B 52 TORESCFIEDH % Offikg DA GO
25% AN T 57— ATIE, *IHMBIHE 1 R3HOFREOMG L2 [HE
HREEERE] (TITA LW, ZOREET 5 3G b2 T T
WDEHICH ., BiAEks Lodi (TUR%D) HEBIOMEE)) 13 Thi
W, FEiz, ESBEE I BERT 5 MR ES OMIEO K X SRR

(114) Bl Tix, BENR Y 27 OBIMN R AEZ T D £ 5 e fs s v )il
BRROOENDL LMD, ZOXIRBXHFOZYMEITHEGR EHEREEBIETLT
WhHEDHRLH D, DD IEREIIZ OV TIX, Kessler and Ricke, Out of Germany:
The New Function Shifting Regime, Tax Notes International Vol. 48, No.1 (2007)
p. 55 &,

(115) Z D HIZ DWW TiX, Sean F. Foley, Christian Looks, and Georg Hirsch, A
Prescription for Double Taxation ? — Restructurings and the New German Exit
Charge Mechanics, Transfer Pricing Report, Vol. 18, No.9 (2009) p.532, Kessler
and Eicke, supra “Out of Germany” p.54 2,
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(BlRD /N ir— ) ITE ENDEEEDOI 2 OMikE O GG DML AR
A% ST 235650, HEEOBHRA 2 T2 [ESNBEER 23, Blisomd =72
TSR R L, Lnh, =—7 - 7Ty 7BRBUICESh
TWAEAITEH, THERD 3R a9,

FRED LD A AT DHIERD TR IBIRRBIE] 1 528> T
DINLTHRR DD, T ABENMKILL WD T5BI0 B 5 R
EHORFR AZoWTIE, R R EE TS, AR L7 E
T, HEL 2o TODIENTK UTHRENT o 7ol & b7 i — R
O (Fl2X, ERHEEMOEOKEES) 2, FELOBHm LI
LA, BkELE LTOHNICESH U ThRi-b D TH D & DHRDO T,
DD —E RO ONTIE, IBABUE L, TR ZINE ] (verdeckte
Einlagen) & U CBIBMRZAETHZ LN R Y TH D & Shizr—* (BFH
1989 4£9 /1 21 H¥P, IV R 115/88, BStB1 1990, p.86 %) 72 L 73#—
MPRZT O HO0NT | AKFAIOKNERES ST LH oIl S
TIHARNWZ D, BRGNS W TRAT 2 DI3% 4 Tlid o T
RV EDRFTHH LMY,

S 6T, [3BD & 23R EH ORI 12Tk, 0ECD DORBEAflit
HA R4 2T, [3FELL—)L - FH) (Guidance on documentation
rules and procedures) & OFIR (5.4TA, 5.6IA, 5.11 I V5. 28 IH)
TERINTIEND b0 | BERAK OREZIT 5 ETHRIL LA IR

(116) Z D EIZ 2T, Foley, Looks, and Hirsch, supra “APrescription for Double
Taxation ?” pp. 534-535 £,

(117) Z ® 5122 Tl Philippe Neefs and Oliver Hoor, Hiden Capital Contributions
in Luxembourg — Clearing the Mist, European Taxation (May 2009) p.243 Z#,

(118) Z D E DOFEMIZ DU T, Heinz—Klaus Kroppen, Stephan Rasch, and Axel
Eigelshoven, Germany’ s Draft law on Business Restructurings, Transfer Pricing
Report, Vol.15, No.22 (2007) pp.842-843, Kessler and Eicke, supra “Out of
Germany” pp. 54-55 &M,

(119) #lziX. 4 KZ A > (0ECD Transfer Pricing Guidelines for Multinational
Enterprises and Tax administrations) /37 5.4 1%, TBLE OB 23 B B
M EZETHLIOENEBRFT 57 et AL, FEER LUV OB MM L EEEDOH
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AIEZE ST BTN D DT TR E WS FHERH D120 £72, i,
DRIV IRBIE) 142 3TN [0Rl0 & D FEREZ ORI SIS
HHDThhrolcl LTH, ZOBMARGFFHNIEFT TSN &1, B
Rolr—o ) FIRESNDEAEMNDD GRBIND Z &M D, Hughes
de Lasteyrie F+{: ECJ HIPk (Case C-9/02) <°SEVIC Systems AG i ECJ
HR (Case C-411/03) 5 T SV EBLT 3 2 BN FHEEHIFT OB L
WRARZR BT LThR D & 153310 & 5 F R EH ORI 2SI 5
HIEERR G ZER T LW D BN BIR 7 < | TG [REBEIE 1 56 3 T3
RRINYE & fihd 2 FTREME T ST B x i n 12,

AR HEMR L B & OBIFRZ K D iR

. EDDTARAYY Ay FSTLDEHKRA U+ - s

AR 2HiD 2 OV 3EITFN D AL R X 51T, FEMMICLDIEN

FERE - WREF OESMSHAIL, BEIC, D727 b aEIC v TN R 2 &

LTED, ZoOX) RBEICEYNCKHLT 2 72O O E O H 0 & et

T5HZEIE Atk 54, ZLOFEEICBNT, BERHEO—D2 LD

LD EEZ LD, I, OECD TH, BEsflits A KT A DT 1.9 K

HHFEEEOWRK A FTAGT 2 7 2 A ELET DO L [E UaBlod HFEREE O
ANt » THRE SN2 T L7 5720 ) (“The taxpayer’s process of considering
whether transfer pricing is appropriate for tax purposes should be determined
in accordance with the same prudent business management principles that would
govern the process of evaluating a business decision of a similar level of
complexity and importance.”) L EHTW5,

(120) 1990 AT KA Y 23R LeARFROBMAZR%Z 0ECD 13321 AR o7z &

IREL DD, T DORITOWTIE, Kroppen, Rasch, and Eigelshoven, supra
“German’s Draft Law on Business Restructurings” p. 842 Z#,

(121) AHETEREZE SEREEESOBEBO Ty —RAORMA I, £, ZO@M

KG LT DML E S OFBENIANT R SR D & BRMIEICIRART 2 ATRE %
BEWEDEMS INTWD, 22ROV TIiX, Kroppen, Rasch, and
Eigelshoven, supra “German’s Draft Law on Business Restructurings” pp. 843
~844 B,
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110 SETRWWTY | RIS LD ABRE - BESOESIBIEICKTT 5
FERAMAS BRI D)8 AR D ANEIMELREEE A4 T 5 Z E RO HLD &
N> TETND EDRMATRLTIY , DD T, 2008 4£9 A2
(. T ETFRICAR D B EOMIE | (“Transfer Pricing Aspects of
Business Restructurings”) EEL=T 4 A v ra s RKT7 FEAFEL,
ARRTZ7 MZRTHRENOD I AL FOFEEEIToI2 L VI RERH D
az)

FREORNZ 7 ML b b, MR &3, ZEBMRIC K OHE. &
FERG (L) VAV OEEA M HEREEEERZIND - - o) (C- - -
business restructuring be defined as the cross—border redeployment by
a multinational enterprise of functions, assets and / or risks.”) &
Lz Bct0 0 SERFICOW T, 1990 BRI, (1) A

(full-fledged) MRFERHEN D, AN (principal) & L THEEAT O BEH
DizHOY A7 RE (limited-risk) ORFEZAXITAI v raxT

(commissionnaires) ~D¥a#), (i ) AREIIFLER N D, AN L L THE
247 5 B O 72 O RESH IR FERE S (toll-manufacturer)

(122) BIZIE, /X7 1.9 Cik, o0 FIL, HHEL-FRKT 7 r—Fafsd shic
EHEDOHBEORFERLLRETBI O AR E LT LHHPATE RN Lnn, ST
AN IR AR 722 K D & T D -+ (“The arm’s length principle is
viewed by some as inherently flawed because the separate entity approach may
not always account for the economies of scale and interrelation of diverse
activities created by integrated businesses. -”) LS, 2XF 1.10 Trk,

FAS7 A 26 R A 236 F 32 L CoOREE EoRBEET, BhEMAZEE, MM L-aERN
TR VEEI 2475 Z SICiN$ 5.+ +) (“Apractical difficulty in applying the
arm’s length principle is that associated enterprises may engage in
transactions that independent enterprises would not undertake.-”) & DO¥5#E
NINTND,

(123) A5 4 A v a v« I 7 X, http://www. oecd. org/dataoecd/59/40/
41346644. pdf [*FAk 2246 A 5 A1 H AFARETH D,

(124) L7eRoT, ART 7 boOmFExGE STV L EEFRIL, ZEEAENITIC
BT HHGE. BREKR Y R 7 OFN (L, ¥ 774 ¥ —BEEDE =F LD
BIRNFEFROMM L 2> TV A bHD,) THY ., BOHFEIND & 5 ¥
REgst e s Tnd (KRZ7 MA. 12/,
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~OBER) | (i) 2 (REOWSA T T v A FFERRIES), K5, %5
OEHUEXIFHEM L O (iv) Z—TNOHF AR (Wb b T PEE
ot %) ~OEEEEOBIRE VW) 4 SOFEIC L > TEITINTND
L OfEfE LT D,

RO RZ 7 ME IR, B ofE LT, ABPIRFESEN S T
U A7) DERFERIEA~OEMAITOND 7 — A& T TN D1, Kr—=
TiE. fliftid 2055, Mifitid 2 LR K O 7T A v — & Offifiid 2 K
TR AT LT D 20, Vi, WHER DX AE A9 2 27 v— 712
Ko THINS L, BIE, UZEBEC(EIN—T L2152 BRI 5 L OR
MOT, ZAEOBEFII Vi, fliflid 24 77 4 ¥ —ZRIEWE~, IRIEHL
FRIIXAANERBIET 2 2 LI C, Z#, FERREZRIL, W=y
vaxT7T ELTEETLHI L LY ZORER, ZHEOHREZ OBTERIRIGE
I FRATO SO LI L TR T2 28 Lrd, oG, HER
i B R O 2R 4 OTEEN 63 5 B U1 22l AN A2 M o b D & 72 %
LEZLNDN, lifEd 5085 D X 57 TEEEE] (“crown jewels”) (2D
WTIE, M EFHIZ#EH T2 2 EBRETHLENIBIFLHVED
L ORI TN A,

£, BRLGI)ICEST D01 L LCIE, A2 ZRITT 22 BBEES
BT 57 —ZA0URENTWD (37 220 BfR), K7 —A T, @Ok
EXFRBIZLTWA T Z Raef L, £, Y%7 70 Fafi L2 ®f5
B LT 2 BRI PR (N, A, BB ZfRfiL T
WD AFEN DR SN D SEEBEREIT, FEFREZITO. AREBFE LT
7277 v IR ZACBEE S v, FEHERE. SBEREICHTET 2 AL, W+
W BIFIRMET 2 b DD, ZO—EOREI3RE S, EBEREICHTET
5 ZFEE, BB AR L. FEFRINCALI T T\ ey —7 7 4
VRS DRIE « A ERINIAT O LI oTWnWd, KNZ 7 FTiL,

(125) A7 —AZADFEMZOWTII AT 4 AT v a RT7 hDsRT 214~216 B R,
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ZOE DD BBNIRENFEEZ A LTS Z Enh, Bisflitko B 1
LR ENDRETH D EV ) DM OB FEDKEEDEZ & 72> TN D
DN ENTIND 129,

ERED KT 7 M Tk, EROBNRE SN D TR & Bl & OB%
ZRIZ 4% (OV R ZIZET 25800 B[E, @B IRICKT 7 M4
FMxHi, @R OBEE TG [ ~OWM, @EEROIG| DO 26t
L. BlIZIE, EROICOW T, TR B IRITEE Tl < 500
MR TE OMOEPEIATET 2 AIREMECTH 0 . MNZAEZEFRIO T, BIEW
B EERASOBRMIAETH L) (X7 64) NV K EOMHERMIIMIES
DEGEIE L7 V155, A LOHRPBEEF CBiE GEE) Shi-s

ST FERIAR A & D RHIOZ ARSI L 22 5 ) (37 91) 128
ﬁ®_0wfi BEE I | OEHR S, U A7 o RBmEICR > Tix
ISEAEZEM CHIVTBRIFIHTE - TH A HBIREEZH 52T % L TE
BIEREH L /218D (T 182 &) 1 ERE@IZOWTIE, ESIEEROR
EELRVOIE, THE EORENE] NRWESICIRESNLD (/87 207 %)

R EORMPBIRENTND

(126) Blx1E, AKNZ 7 bos3T 212 Tik, TOECD 1%, BERE « EHEL Y CUL) U AT
EBIBIEINDRY, ZEES VTN, BiBOEDICHEREIT) ZL1E, % 9
FOBIENPO LT, BELAGENTHED k%z“(b‘{n (“The OECD considers
that as long as functions, assets and/or risks are actually transferred, it
can be commercially rational from an Article 9 perspective for an MNE group
to restructure in order to obtain tax savings.”) & DRMLREINTWVD

(127) /X7 64 DJFCIE, “The profit / loss potential is not an asset, but a potential
which is carried by some rights or other assets. The arm’s length principle
does not require compensation for loss of profit / loss potential per se.”
T b,

(128) /X7 91 ORI DJFLIL, “Contractual rights can be valuable intangible assets.
Where valuable contractual rights are transferred (surrendered) between related
parties, they should be remunerated at arm’s length, " T&H 5,

(129) »*F 18213, TRHHEMIHSE, BIRMFEIC K DAMEDOILEL L TIRR L TER S
NBRETEARVEW D DM OECD DEERFERTH D] ELARRL L, D
W ER R RIL. U R 7 AT O R TIE %Y Lfg\b‘: LbboHEORMER LIS
DEIRoTND,
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FRE@oFA (R E AR DT 2R 1B L < ERio 3T 91
DX D BRRMIR SN TN D DI, K EOHEFNATRET 2 BTERIFIEE OB
BRIk U CRB s fMiis Bl 2 B 2 BN D D & B 2 5% 5 OB RN
FELTEY, £/2, 20 D2EZFITHLREMERH DL LT, KT 7 ho
37 92 THIESNTWADIEY  IEANADBE EFEATH D EMOZ, 1k
ANAIZE 5T ) OEIERIFRE 2 D T- b D TH D — AZHENW T, IEA
AN, YK EMIRT D & MHBEIL. BRI B MK L
FRRZS I EIENA T N —TIIBT HDESMEAB LESZ EBMEE L 2D 2
LEFMLTCWZET D L. 0 DTMBRITEERNIZ=F R OME] & 72
B, ABRIOMED I X > Tk, IEAADBIEABICBEE Sl
58 % B9 EORHERIC W T, JRSEAER T2 b R e &7
WELEZEZLNDLNBTHD,

B ORI ATRES 5 RIS ORI O LR LE TH D
LEZDRLPOBBY RN, EZOEOBBLRRONE VD FIE, AR
Z7 FTEB L ER TRV, FlZiE, KEORERATOL Y T ¥
— (Steven Musher) EIFJEIEHEREM G, MBAHRI§ 1. 482-4(b) ITH L L
THTHW | ZN—TNTOEZK EOFBIIMBEFEL R VG2 b0 LE
AbDEZAH, V- RAORMEHIET 254 EOBWDIX, h—v 2%
AT DMCBNTY RAZ7 %S DO TH D Z Lnh, Ml bivielt
N 672 nbOTHD EFIRELTERY, 7, KETIL, IWEEICIRDHER])
(distribution rights) 1%, =—%  v7 17 LOMEEMHE] (marketing
intangibles) EFRINTNWDHZ &nD, FIXIE, TVEEICHRDHER) &9
PRI Z > TR Z L &R DEAITIE, TRBICR DR ITEETH DL Z L
NH, RHMAEOIFNEZ T HMENRSHD & FELTND R Y OBBE Y FO

(130) WA §1.482-4(b) (TG MEDEF] . Definition of Intangible) M
O AW FEDER - #PHIE. IRC§936(h) B) B)NEDHDH LD EFEETH S, IRC
§936(h) (3) B) IZ oW T, MHITE (163) B8,
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RIEHFZEIRbDOTHD EDBEREZRILTNDH Y,

2. ECDDTARAYI 3> - 5T FERDER

OECD 23/R L7z FRED KT 7 M TmRENTWD ALiF - FestEodicix, 5
WEBBLRDBOVPEFEENTVWDN, KT 7 MIBIT L LERLAMOPIC
X, T LI Tl b ORI DEIRAE FTREICT 2 L5 b0 b
LRPLTROOND, EE, HIZIE, KA RT 7 MO TIE, NN
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172 (“commercially rational behavior”) GRM@D/3F 207) 7¢ & ORE
BRARBNRH Y B2 F, B 1 TRLTWDEO»DORA > b - fhete
RDEDREIREITONT S BRI /JHER & OIS & T2 D — A
HD N THEES NG LT, B L BB Y RO 5 B COE DR
WVERICIRRR S DRt 5D Z 20 h, TR AL T 2 DICZh L T
WRNWEDERS BT 550,

FRED L O BRSNS S . REME R B AR L TV
DiE, EER@OOFA (FEEROIS | OFE#) ([R5 7R - a8t 5 Th 5 & D
WMRENTHDSY, FIxiE, OKKZ 7 b, MELE 72 2005 & Fak

(131) Z® 5122\ TiL, Lee Sheppard, OECD Explores the Trouble with Intangibles,
Tax Notes International, Vol.56, No.1 (2009) p.10 =,

(132) Z D EIZ2W Tk, Giammarco Cottani, OECD Discussion Draft on Transfer
Pricing Aspects of Business Restructurings: Summary of Business Comments and
Issues for Discussion, International Transfer Pricing Journal, Vol. 16, No.4

(2009) p.233 ZM, ZNDHICHYTHRIUX, FT 7 D No. 1LOBDX A ML,
XF 207 R OVURT 209 % TCTHWHN TV D

(133) 230D FEHIZ OV TIE, Alan W. Granwell and Paul Flignor, A Summary of the
OECD Draft on the Transfer Pricing Aspects of Business Restructurings, Tax Notes
International, Vol.52, Nov.17 (2008) pp.549-554 &,

(134) )5 4EMIZ OV TIE, Joseph Andrus and Isabel Verlinden, Transfer pricing
perspectives: OECD holds public consultation on business restructuring
discussion draft (http://www.pwc. com/.../transfer—pricing.../pwc—tp—perspec
tives—resolutions—1-oecd. pdf [Ff% 22410 H 12 BH]) &M,
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TAIIRI L RN & L7 B — A L, OECD OB T A K5 A D
RZ LT BED TS —A((1) B ORFHEEDRTEA & B2 D555,

(i) BSloBEREEHEITIFAETH LM, BBz LTIRAD &, HE
EEBENATE T ML Lo SR T 2SI &L B o TR Y . Big )R
(2 & D) e AR O TE & ERHE T A1) LRBETH H DD
MO BTN & DFEHIP, @A RT 7 FTH . OECD OBEAMAE T A

RIA DT 13T BED TN D T EEBERITH] &0 O BB
ENTVDER, ZHZ b, AMEERIIEEKRTHY . BB YRIC L > THRAEIC
KON THDERETHEHMENTLE I EREZRD TN D7D, 20
DI RIS RETHHREDBERNH B 19,

AKRZ7 P TRSNTND L@ (B B AR 2 3074 3 )
AR5 AR - FREHC OV T H DR DRBEIENERH SN TV 5, BT,
ARRNZ 7 NTlE, BEEENAS EZINTWD I b, FEE L BN
FIRSOBIRILT R0 6 FRBLOXIR L 725 O TRV EDFERLTY |
M kD 2 NOBIE 2R R ORI HAE L DRROR 7 — g URIGE
WL TR AT > T D ES B DA, TN EFRNGER L THEY
MNTAREMBEIEFBELTNWDEBZHNDZENB, KRT T FOfFIRD
&7 & CIFEIFIIR BRICEBLES NS 2 L idZ i AR D aWIED, KK
77 T, R EEOSHEIE, HER - 2 OfMOBERENRBIRS NI 55105
AETHELTNAE A, —KIC Texit tax] Wb b L9 RFICHONT

(135) OECD ORIk A K5 A > D35 1.37 DYFEMEFTF O CIE, “--while the form
and substance of the transaction are the same, the arrangements made in relation
to the transaction, viewed in their totality, differ from those which would
have been adopted by independent enterprises behaving in a commercially
rational manner and the actual structure practically impedes the tax
administration from determining an appropriate transfer price.” T&® 5,

(136) Z D EIZ 2\ TIL, Cottani, supra “OECD Discussion Draft on Transfer Pricing
Aspects of Business Restructurings” p. 238 &,

(137) 2009 4E6 HIZ U THMESNAEAR R T 7 MIETABRLZHRSICBNT, 20k
IMRBRMDNRENTZZ LIZDOWTIE, Andrus and Verlinden, supra “Transfer
pricing perspectives” HM,
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PEIA TR RN, T —T R TR EDBIERN 72 < BERE D PR 21T
IGAEIT D, exit tax BIEIALD L I RIGENEL 2D TIHRVD) LIRS
NHEOERLAZT NS,

F2. AFT 7 hDRT 64 OFKBOE, M, FREESICBWT,
YRR EDMOEFEL A LTV DL, 23720 OBIERFRE & A LTSS
D DDDBIENFIRIC OV T, T O A IE 24T 5 72 DT
NI AL D £\ V) ORZLE L/ A D | EIRRTNBIENTY |
X7 651k, TSERERAIOBAEN T2 L, VR OHFRSPLAELDE
TERIBBAE DBy DA I 2 ML ZEMWM O E B, LFOZ L 2B
FTRETHDH) L Lz b BEMBROBERICERT 2H ="FTh D
HEE PR OZEIIONWTEEEIT O DENE VI RRELZETNEF
HELTEFTNDZ LR EITEARD & BIERIIR OBERITHE S Wi o5
TS, —EDEHAITITRD SNDHIED N, RO R THERIRM 5 2D ERE%
BT 2EPEBRLTODEEICIE, 22 LRI E S HEREART 2 &
LARREND DO LR ULELOTIIRW LGRS DME L H D MY,

ARRT T FTRINTOD IR A K-> T, RO L 5 R
BEROMENRZT HND, T, FEERICHE O BB, EERD (XUT)
U 27 ORBERIZSES B BB o 2B 2 HEROBRBRIZ 14T

(138) 71D RARICOWTIE, KFIEF TORCD #&HIZEA S (BIAC) % XK DRI DRI —
FHEFH Mé%%ﬁ%imwﬁjE%ﬁ%%L%(ﬁ&zMﬁ79E£%o
(139) AT DY DOJFELIE, “On the other hand, an entity with considerable
rights and / or other assets at the time of the restructurings may have
considerable profit potential, which must ultimately be appropriately
remunerated in order to justify the sacrifice of such profit potential.” T

»H5,

(140) K XZ DY FLEE Sy DO CIE . “From a transfer pricing perspective, the
determination of the arm’s length remuneration for a change on the allocation
of the profit/loss potential that follows from the reallocation of risks should
take account of : 7 Toh b,

(141) Z D & H 72 RIFIZ2OWTIZL, Jerome Torner Monsenego, “Transfer Pricing Aspects
of Business Restricturings: Profit Potential” , Tax Notes International, Vol. 59,
No. 3 (2010) pp. 192-193 &,
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RO ZOHY FIZETAEmma ST Cart R ERRTH L
DIEFIZHETHD Z L EHERTDHILOTHEH D, 201047 AT, AKT

7 MZETOEEZ Iz 72855352 OECD 2 THGR I N BRI A K
TATBWTHZ2E (B9 L LMz b=y, Lo R EN: %7

RT %2 LITES TR, BIA R4 TS L=a. HEROHIE
BHOHY FOBRRITEOBICH A D), Ti-. HEBLOEENSG AL L
DORREDOLDROMNREDRIL, AREL T, LT LLTDICHLN 2D

LTl o TN B DR L E DT ANBIHRER D O R D R L &
VN BREEIZ OV T, OECD 128 1T 245 % Diim DR F R OB E 2 H5o

VERHDLEDEEZHILD MY,

(142) Bz FA YO DEMRGIERBIE] 143G, TREOEESR T OO BN M

LHICBE T AEO ) A7 PEEFICBIT LI L) ICK 2RO BIRE 5 L
TWDE A, AHUED OECD DBERME AT A KT A L ORI TEICKT D LWIET S
b TERVWEEET A, AMEIR. EENRL—LEAELTEBHT, 0BCD
ET VK 9 FRITHEART D RN E WV E O AT b b, 25 iERICS
VW T {& . Karin E.M. Beck, Business Restructuring in Germany, Tax Notes
International, Vol.51, No.3 (2008) pp. 277-278, Heinz—Klaus Kroppen and Stephan
Rasch, Regulation on Business Restructuring: Decree-Law on the Relocation of
Functions, International Transfer pricing Journal, Vol. 16, No. 2 (2009) pp. 63-64
2,

(143) FA Y OTHFMEEREBLE ] 145 3 TH & OBCD DR Rflits B A KT A > & OFehfiE,

OECD (Z81F 25 B O OERIZMEN, KV LR b0LRA5 L RLME LD
Do ZDXIIRAIFITHOWTIL, Foley, Looks and Hirsch, supra “APrescription
for Double Taxation?” p. 542 &,
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F 3T KREOMIURE & RITOE

AR & AT A AR

=

w1H

1. EABEMOHIEELE SABEHERARNORS >~

KEOWERE A (Internal Revenue Code, IRC) TIE., EADEEMED
HERAEL LT, SOLEIM TR RA STl h . KETHRYL Sk
A, WEREANE LT, ZORIRFTEIT LGRS D O RAI & 7o
TWDDITH L, SEVEANDS AR, IRCS 881 (IKETOHFIEITHELL L
WAMEVE AN DT E~DF . Tax on income of foreign corporations not
connected with United States Business) 73 ® % KEFIEO—E DZEI
FTfF & IRC § 882 (TKIE T OHEZEIZEUR T 5 SMENE ADFTFF~DFBLI  Tax on
income of foreign corporations connected with United States business)
WEDDKEE D 14372530 | (“sufficient nexus”) DHD REHEZE
FERE ] (“income effectively connected with a trade or business
in the United States”) DOLMFRBIOXLRL SNBHIZE EE B,

L7eid> T, KETS, ERRAHERR AR 28 C 7o B8 O fipH D28 1
IR THAHOBIRAN S L WO BE 2SR T DLERHLIN. THLH,
KETIE, ZHATEREOMBIERENA AT L 2o TR 19 Lk, —E

(144) IRC§881(a)id, M(c) TEDDHAEIRE , AHTIE, OFF (), BY, HEH
WG, Be. B Fe MiE. W, oo BT SUIIRE LS D S XULE
ORI, FIEE L OFE -« - & LT SMEE AN 2 K EEWNICHIR O H 5512
X L. A, 30%DFRNFEN 5] (“Except as provided in subsection (c), there
is hereby imposed for each taxable year a tax of 30 percent of the amount received
from sources within the United States by a foreign corporation as — (1)interest

(+++), dividends, rents, salaries, wages, premiums, annuities, compensations,
remunerations, emoluments, and other fixed or determinable annual or periodical
gains, profits and income':-”) L EH TV,

(145) Lab, BlziE, AED=ZAGHOHEITIE. DR PR L THEIEA
% 100% 2T 272 D121E, BRERS ORI (S 171 5 [&MEUSRE
HEFEEAOBIFICET 2WE ), Sk 309 5L 218 12 5) XITFERIE (Shk
309532 5) BLEEL 2D (KL 183 4L 11H) A, KEOBHET, ERSD



88

DB Al 72 T HARE R AL, RS IR B ORBIERDSFED LT WD, #Hl
AEmK ORI L L CiX, IRC § 368 (I A Ok Mk O &%,
Definitions relating to corporate reorganizations) 23, 8-DD¥EH! (A
~ERMORIBHICOWTIEATK 1 ZH) 2EHTWD, EAOTG

(acquisition) AP (merger) IZFEMT 2 DA, AR (WG F& UM
A00 . BE (A LR KOCE (L EEORZH) THY | &
EnE Ay AT ATV b AT AT Yy b T v ) ITHET
LZORDA (R EBFEDIRIH) Thd, £/o, F0FRL LT, ER (&
AFm) . FR (R 2 L0ZHE) ROGH (RPEALRIZ Y 5 B RE Dk
A~OHHR) 35 10,

LROWT N OOFINRE Y T DR R E - IEA L TRy &
K A VEBLOBIEAREBD LA o, FAlE LT, BN EED
SENTWDELHF LR SN =2>O B - Eik (O IFEAM)

(business purpose) DTFEFE, @ [FHZEMkHIME] (continuity of business
enterprise), @ [#¥%& (Fiy) MkHitk] (continuity of interest)) ZFEit
B2 L DRHESRM L 225 M0 EEOOEMIL, Gregory v. Helvering
B (293 U.S. 465) CTRENZRMICHET LD THD MY,
FRE@OEZ DN TIL, W HEHIAN S 1. 368-1(d) (1) 23, [BAFEAD - -

WA ORKEED Z L THEEE 2 D1F0, ZARUOMMEE LTSNS DN,
AIREAXIBRSHEORR O L TRWEA S| FBIERIEBLOMIE < AEE & 70 0 15
2o

(146) 1R L7 38R O AR FIfm R O 51 - 3B, Samuel C. Thompson Jr., Section
367: A “wimp” for inversions and a “bully” for real cross—border acquisitions,
Tax Notes, Vol.94, No.11 (2002) pp.1505-1548 %4 %E L L TIEHR L b D TH
bo BN AC I, FHERFRRAIC L A EUGE1T 5N (Acquiring Corporation) %7K
LTHY, EATCIE, MEEwmKDZ—4 v 7D (Target Corporation)
R LTWD,

(147) AL, ER (BAFEH KOFR (HisBRNOLEHE) 12524 3 5 BRI
OWTIE, THEMGME ) DRBR DY TG R ofkE] OFEBICEET 5 2 LI,
FEELSIRBLOMIE R DR BN D 2O ORHESRMAETIX 2V, Bl W TIE, M
EE (T.D.8760) HM,

(148) ARHWRDRA > b « BFREIZOWTIE, M - A48 [HLBLEEEST A OfEH] 45 &
56~58 EH &M,
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HEHENDUERTOFEZ MRS D0, BWIFEIHEA D FRIRB O THERIE
ANDOUEHIOFEZFEOEE LMY EMENT DL LED TR MW 5
@DELIZOWTIL, MBEHIHI§ 1.368-1(e) A, [RIGHENICHT DR
MEDAMME O Y HEEE DOEIE DRI BV TREAMICHER S TnD 2
Ll ERELTHA Y,

FARRAMRARDS FRLO B2 R L22WEAICIE, SRR E LT, IRC § 1001
(T4 DFRFE L CHAE DR E ). Determination of amount of and
recognition of gain or loss) (ZFS&, HEAEOEERIS O - 155
DWETONDD, OB E LT, Bil2IE, TRC§ 354 ([—E DR
TARIZ 331 D BECRESR D AKH |, Exchanges of stock and securities in
certain reorganizations) 1%, MHkFEMREK DY FHE T DIENOBKEASULFE
BORZMDHPITONTND r—A TR, —EOHMMIZYET 256 (5K
Zl U CIRMAR B e & 52T 2 5 03U K - TR BH L TCRES: O JeAE
ST LT-RER O AL BIH T 25677 &) ks, HRoRMae1To2
WEED, Eiz, IRC§ 361 (HEADHELEDO AR B OB,
Nonrecognition of gain or loss to corporations; treatment of
distributions) (%, MDY HEE THDIEAOKA CUIRESR) &<
DMODIENDBERZ IS r— AT, JRAIE LT, YZEDMmoiEA
RV THEORB#IIATL RN EED TN D,

L7zioC, Bz, TR (3) O CRERRFERROBAIZRBN T, &
NACHSMNEIENTH D &4 D & KEOHEIEATHDIENTC T T2E
PEDFEIEIRIZ OV T, EFRo> IRC§ 361 (NEADHIROAGE,; /o
WD) OF . BRBOBIE~DZED Hiv, £z, HREAUTIEN AC O E

(149) AR YEZEFTDOFESCIE, “Continuity of business enterprise requires that
the issuing corporation (P), +:+ either continue the target corporations’s (T’
s) historic business or use a significant portion of T s historic business
assets in a business.” T#H 5,

(150) AHHNOYEEFTOJF L, Continuity of interest requires that “in substance
a substantial part of the value of the proprietary interests in the target
corporation be preserved in the reorganization.” T 5,



BIRRETICONWT S, R0 IRC§ 354 (T ORI T DRk
RO OTF, #BBERNAAE L2 & & 0 1551E0, SMENEANT
BDIENAC L, AR OEZ ., 2 OB EHICISNT, EATC BT
GREAGRIE L TH. ZOEERITH T 2BAITKESN TCOHDOTHD . K
ECTOIBUL. 3 D EEIELE DN E A AC > HEEETICx L CHIY & LCaied
% X1 IRC § 951 —960 7237 b % #¢ L4 [E A (controlled foreign
corporation, CFC) —//VOBHXIRE 0D Z LR ENRVIRY | IThiL7R
WZEERVBLEEZLND Y,

(1)
(1) ATGHFEFERA O] (EH) (2) BURGHFEFRA O] (EHI)
T AFXIE AC 4t , AC #t D
| N

e (80%LL L)
#EANTC

ATSHERERRAIC OV T, £hZH, A AC EIEAN TC OWT N0 KE DN E
EANTRWEEITIERD bR, ARKOBRIOMBRESF ¥y 2L - A
VRRBLOMIE R E TR B D T DI IE, EHEAHRDO RSN OB E (boot) D
DWIRNZ & HEHESRME L 72D,

(151) FFEMIZHOUWNTIL, Thompson, supra “Section 367" pp. 15241525 A,
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(3) CHURkAMmRK OB (FHA) (4) DEGHIEFF R OB (ETF2AEA0)
BRI A BEET
I ARRAXE AC #LHRK | I AP #E 3 AF

|

eTHEE A

Fath AS

AR A Bt
bFD CRGHAR MR AIC £ 0 . TEN TCIREBR L. ARE TIR AHRRUUTIE N AC R
15, ERDAMRAmRAR OB S, IEA TC R UMRETIZ DWW T, IRC§361 K&
TNIRC§ 354 DT, IEA AP R OVF-E4EAS 12OV TUE, IRC§ 1032 (TBE & EREDAE

#i]. Exchange of stock for property) DT, PEBiBIENELR NI L LR VES

(152)

(5) ERHFEMMmR OB (W= tha 0k

ﬂ
B
>

TC #AWBT

|
AP #tEER AT

R ERARE AR T, BN AP 1L, 2O (boot 3E ENIGD,) LHEETH
HIDIENTC OMAZ LML, ZORR, HEATCIFTEAN AP DELFRIEL D,
AALH PR S — B OB % 7 Y 7 —97uE, IRCS 364 O F . #RE TICITRABIRILR
WEURNZ EERVED,

(152) IRC§1032(a)iE, MEAR, 2o (Ao bET,) & RMBICZITID &8
RLFOMOEFEIZONTIE, BEREERH L2V Ed 5 - -] (“Nogainor loss
shall be recognized to a corporation on the receipt of money or other property
in exchange for stock (including treasury stock) of such corporation. ")

LHELTNS,
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2. IRC§ 367 (ESBERIZ{RHEITH) DT TO—MIL—IL

FRLOMEY | —E OB A TR AU DWW, GRS O
FENBFEDENTWDD, Z DX D I FFRAICRE S T 5 7 — A0S
RBLORMLELE Td 5 IRC §1001 (THELEOFFHM OHEAEFOIRIE ) D
KB LB —2% (Eo IRC § 354 <2 IRC § 361 258 E D D —E D4 —
A) DIEH>, IRC§ 351 (FEEANDIEIT DIEA~OEEREL], Transfer to
corporation controlled by transferor) 23E BHMHEIZ L DIENDK
SAZHES T B — AR EIZONT S, ZH D —AN, [ ([EAMEERIZR D)
WITHL) (“outbound” toll charge) &FR&HILTCV5 IRC§ 367 (MFMERAL],
Foreign corporations) O HxIH & 725 EN~OEEBELEEZEI LOTH
DA, EAMNCBER T 2 EEOIREIE OS5 XD Hhe, #ER
PBNETDZ L L0155,

T 72 h, IRC§367(a) (RENDDOEFEDREL|, Transfer of property
from the United States) 1%, FD—#L—/LZ2HETS 1HIZBANT, [
L. TRC§332, 351, 354, 356 i 361 TR HNTUWDASHRICEIE L C,
KEOED, SMEVENCEFELZBIAT 5 & YSMENENIZOWTIE, )
L EPERBIRIC - TRk SN A RIS ORRE ZVRET 2 B B, A & 1347
Eniav) EEODTWDZ ML 2hEh, IRC§332 (T&thoses
72E%L ). Complete liquidations of subsidiaries) <2 LF0> IRC§351 (38
AR KET DIEANOEFERR ) 50 T CrEEREIBLOMIEAFE0 b
2O, EANTIRE ST D LLE®Y | IRC § 367 (a) (D) IZHESWTIEAL

(153) A EDFELIZ, “If, in connection with any exchange described in section
332, 351, 354, 356, or 361, a United States person transfers property to a foreign
corporation, such foreign corporation shall not, for purposes of determining
the extent to which gain shall be recognized on such transfer, be considered
to be a corporation.” T& D,

(154)  TF2ttosEeRER ] IZBT 5 —r—L&2ED S IRC§332(a) 1%, NEAIZK
DN DFEARTRTE R E - THEL S D EFEDZHICITHREATEA LR

(“No gain or loss shall be recognized on the receipt by a corporation of
property distributed in complete liquidation of another corporation.”) &3

ELTWD, REEADBKE T HIEA~OEEBER 1T 5 L — L EEDH S IRC
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HIRENTRNT & LR DIBE IOV TIE, IRC§ 332 %D FCIEANITX LT

T S D RSB OMIE DGR LR N L &R D DI TH D,

IRC § 367 (a) (1) BED B LEFEO—f/L— /L 230 F & TREIES AR B %
L L2 D01%, OENASOEHEDOEEREE, QESM~DRMIEOEERER, @
EANBESNA~DEEBETH D, ZILHITHEAT 5 EHEOESIMEIRORE
I CTH LN, FRROOREFE LTiE, EX1 (2) - (3) T/RLEB
L CRIDMAEFHmA OB TIEAN AC BINENEANTH 57— ANZET
b, EFR@OMAEMIE L TE, K1 (4) KO (5) TRLEDAKE
FBR TR OB N T, F24E AS ITKEONEEBEATH B8, A AP
DHEENTH D r—ARNEF N5, @ EFE LT K1 (2) -
(3) THRLZBHEE CHRIOMFEFEMRADFNTIBNTHEAN AC L ONEA TC 23
HENEANTH L7 —ARET oD, ZnbDr—ADEE RETIZEE
NTODKEDOKETIZOWTIE, b OMBHEmRIC L > T, BENEIN
ICBHEE L TWA Z L2, IRC§ 367 (a) DRI & A2 0 155 199,

EREO (ES~DEHOEERBER) ORFFIA IRC§ 367 (a) BHIET 2 I
LO—MN— VORI G E D L, FlziE, M1 (3) TrU7 CHUHR
B D BN TIEN ACBIMEENTH H o —ATiX, IRC§364 (—iE
DR FRAU I 1T DRSS OZLHL ) OTF, HRET LU TOMBUIAE
C2RWA, EATCIZOWTIE, TRC§ 361 (TEADEIE O, SELOH
W) OFEAAPEERS I, IRC§367(a) (5) DT, FEELFHAALEL, F7,
B1 (2) TR L7z BREREFR AR OBNZ I TIEN AC BIMEIEATH B 7
— AT, RET LV TORBNET D, i@ (EHN~ORMEOE RS

§351(a) ik, 1 A L <IFHEEOFR, ?zE)\’r%f@%k@H%%k U, Baxik AT
BHEEBIRL, YEHOERIC th%@%‘ﬂ BAF YN (368 4&CTER
T %) XEHERE AT HLEIC i Ei=EAY fﬁiﬁéz}’bi&b‘ ] ( No gain or loss shall
be recognized if property is transferred to a corporation by one or more person
solely in exchange for stock in such corporation and immediately after the
exchange such person or persons are in control (as defined in section 368 (c))
of the corporation.”) LHEL T3,
(155) FEMIIZ DU TiZ, Thompson, supra “Section 367" p. 1527 H/,
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#2) ROLEFE® (ESA»SESA~OEEBE) OREHTHLHT (4) ~
(5) TR L72 D~ ERIDOAHFFF R TEN AP BAMENENTH Hr— A7 &
TiX, IRC§367 () BNHET D LEO—L—VOBHNG L 70D & BE
T L YL TORBEREITRBNAE D Z & L7 n 199,

FFEoEy . IRC§367 O FTIE, Eit® (EA~OEBEOEHEBER) D8
BT TR, ERO (EA~OMEOEFERE) OBa . KEOEEHE
THHKESE L, JFHIE LT, BEOF Y EZIL - FAURERLEZLDE
LTEBEND Z & &R D, ZDOLRDRBIFHLOTRNW I TONDLDIT, £
b, WAEHEAGENERZ B S AN L > T 20T 28A D
B Z S EA OB AN BT 200 THBEAKRBER)
(indirect stock transfer) Thd & A, IHHEMKBEE) & BAHMR
FfRmicE IS TEEMIKSER] (direct stock transfer) O
A 27 ME, AENCFEECTH D2 b, BlzoM&Eiik L BT,
kAR & TEEAIKRARER] 2oV Td, B0 E, Ak
IO WH RETHDLDOBEZFBRHAENTWDENLTHD EDOFBNS
g W,

3. IRC§ 367 HESH B —HRIL—ILDBEIF

Hok b, IRC§367(a) BED D EFLO—M I — /UIZIZFSBH 0 | D
DHPMIFEE T D EPEBEAC L DREEMRIC OV T, FrEX L - Ff Uik
FAOMIE~AFRD S5, BilZIE, IRC§367(a) (2) (T—E DR ILFES:
12954144 ). Exceptions for certain stock or securities) (%, FHHKF
WAL Y55 & 72 DAMENE N OGRS OBIRIZ DV T, MEEHLIIR
TE O HEPAIZINT, IRC§ 367 (@) BNED D —BL— AR #lA IRV EE
HTEY, F72, IRC§367(a) 3) (MFEDFEMAYLRBATIHEM END —E
DEPFEDRERITAR D IS4 . Exception for transfers of certain property

(156) FEMIIZDUNTIX, Thompson, supra “Section 367" pp. 1528-1546 &/,
(157) Z D522\ TlL, Thompson, supra “Section 367 pp. 1542-1543 M,
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used in the active conduct of a trade or business) %, ZMNEEANICKEG
SV PED YRIMENE NI K o CORIESNT IS T D FEE DR 72 B TITAE
MESNTWDEEITIE, MBEEBAIDED 2FHIZIV T, IRC § 367 (a) 23
B D — /LN SV EED TN D,

FRROFEHEESZIT T, IRC§ 367 (@) BED H—M/NL— NV OBISMNIEE ST
DI DG E R L TWD DN, MBERRAIS1.367(a)-8 (TREHEARGE
BEEONESM:]. Gain Recognition Agreement requirements) <75
B § 1. 367 (a) =3 (MMEREAASDOBRASUIRES OBERDOIUHR || Treatment
of transfers of stock or securities to foreign corporations) ™ (b) (kK
EOF I & DHENEANDORASUIRESR DIMEIEN~DORHR], Transfers by
U.S. persons of stock or securities of foreign corporations to foreign
corporations), (c) (CREIDOFEIT & 5 EWIEANDOKESUIFES D IMEE A~
DOFUis ], Transfer by U.S. persons of stock or securities of domestic
corporations to foreign corporations) K& U'(e) (T'IRC §361 ® FTHOEN
EADDAMEEAN~DORKYLE |, Transfers by a domestic corporation to a
foreign corporation in a section 361) £ T&h 5,

FRROMBEHIINS1.367 (@) -30b) DT TiX, OKREDOENLMIZ LT
15 DHMENVE N OREOFEIRAE - MEDS 50%LL T Th 2D Z & @KEREENA
U &> T D AMERRAORRIRAE « MfEAS 5 AR TH D Z & @KEKRE
DSATHIT L > TR D AMERR ORI - M3 5 %Ll L TH L2 5HE1iE, L
FEOMBERIA S 1. 367 (a)-8 NED D TREIEAFAEMAES (TS BiRtk
SEMOME BB ELBIT T2 L EO&MEE 2 ) 7T —FHUd " IRCS

(158) TREMZRER G EE] ORfE#%., RERB L MERIZEIT L2WIEEITiE. 58N
RPRHIZ X D] (“reasonable cause relief”) Z/RERWVWIRY ., AR EEK L
72BN, PEBATA 2010 47 HIZR L2 A€ TR, TEENIZRBMIC X 2 R0k )
DOFIPH O FER 2 FERIC X DB EAH OB EZ XL HEN#H LTS, 20
KA TEHA R MIC L 28 &K 3@ 0FMC DV TiE, Kristen A
Parillo, IRS Modifies Gain Recognition Agreement Filing Provisions, Tax Notes
International, Vol.59,No. 6 (2010) pp.442-443, Marcellin Mbwa—Mboma and Awo
Archampong—Gray, Gain Agreements and Reasonable Cause Exception, Corporate
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367 (a) INTESD D —fR— /L DEISMNTFE Y L CREFEASRBLOMIERDIFRD H L
5Tl Fie, LROMBAHAIS 1367 @)-3(c) K OFEHAI§
1. 367 (a) -3 (e) O T Tl FEEARBLOMIER DD b D 2oi2iE, EFtO
~QDFEMITNZ, MEAHHI§1.367(@) -3(c) Q) NEDD [FEMmAYZ2HL
5|« T A | (active trade or business test) %27 U7 —43AZ &
MLEEE 725050

O IRC §367 DA FAMEL R

1. IRC§367 LEMEENSIL DERF

FFLo IRC§367(a) (3) (IFHEDHEMW L BATICHAIND —EDEED
BETR DB )) 1Z5Y LIS WEED IRCE 367 (a) (3) T/RENTVD 5
O WENT-EPE] (tainted assets) SN DHEME (FEVEE, ZEN
EHEX TG ES) ThH DY, Mz, BEMMEHIHITH D IRC§ 482 78
TE D D IS FEED T Cld, BB PEOBERZ1T o 7o F 1Tk L TR RS
TEBLAZT 52 Lid. BIEPEOAR Y OME 2 S U72RBL L 137 B &
W BXITBRERA ST 523, IRCE367(d) (MBI EEDOBIRICRET 55

BlJL— L], Special rules relating to transfers of intangibles) %. [A

Business Taxation Monthly (Oct. 2009) pp.29-27 &/,

(159)  TRRIELRFERA BT OGRS ELINICKIR LI B EORBIEN & - 7255121,
MBERA§1.367(@) -8(b) (3) (GESAE]. Terms of agreement) O N, JRHI&
LT, FBIELR Z MR PR E O T ICHENA T I IEIEH S 217 9 2>, 8V 3 ENE
WEBHEDFEEEEDOTIFE LTHETL I ENRBEL RS,

(160) TR HE] - FET AN 227 V7 —F57=01cid,. OB EBIGEZZ T 24+
EVEARE DO—E D TS50 GHEBIRRTO 36 4 H O, KESLCREmT 72 15| -
FEIUEFLTND ZE, QFEBERRICE T, BEOBIRE & BHEDOZHE
ThHLHIEEADONTRE, TOFEZTIETIEREZAL TN &, QFME
EADZE LT EPED TG NED & FEBHREAT o 7K EIE AN O TS MELL T Thwn
LW TEEMT A M) (substantiality test) Zii7= L CW\5 Z & DNRITHESM L
25,

(161) SO WENIZEFE] &k, METERE, ZEUEHE, 4M8. IRC§936(h) (3) (B) 23
EOLMIPERE, BEENY — AT 5 —EDOEEL ST\, IRC§936(h) (3) (B)
W2V T, I (162) 21,



97

K723 2 7SI L7z BT, TRC § 351 GEME A KT B IEA~DOE FERR)

U IRC § 361 (EADHIE DR ; BELOBHR) AED HAHUT L > T
T PEDSAMERE NIRRT % 7 — 2B LT3, BBV &2 Eo Tk
0 162 TRC § 482 D F TOHH N & DFEAMEMN I TN B 189,

IRC § 367 (d) 2378 ¥ 2 KR A Bl 22T, TRC § 367 (d) i x4 &
7% & IRC§367(d) (2) (T4fFFH& PV DFERICE S BIRE LTHRDY
o HBIEFEDORYL |, Transfer of intangibles treated as transfer
pursuant to sale of contingent payments) 2NERAJICHIEL TEY . AH
EDOTF, KEOHD IRCE 351 ik 361 TED DM L » CTEIFE EE F+
ERENCBERT 256120E, [ - - BRREOZIL, (1) 22D EEDERE
M, XTG> THE U DA E AT N D BRERTBHIL, £,
(i) ZETHThA ) GREEEIN BT D8 %, (1) FHE, D)5 EE
O AEEICE Y | A E WV I BRET, SIS (D A0 D Blia0th, (BT
bR THN), L INDEEITIE, WS FRHZB W T, ZITRs7bo L
B HFbnsd, EROFI(H) TEEIN L85, BEEEICKET &
Fg L0 Ao bD LT 5, - (O ZZES NI AR F AT & LCH
Db Tk B0,

(162) TRC § 367 (d) O k4 & 7 5 M PED EFR I, IRC § 936 (h) (3) (B) ([EFEE]
intangible property) T/RE4L TV 2, IRC§936(h) 3) B) D F, HMILEE L 1%
ZHEERCHY 2G24T 25 & 2 A0 (i )R (patent) . %8 (invention), H
1 (formula) . T (process) ., &EIE (design) . it (pattern). Fik (knowledge) .
(ii ) Z{EHE (copyright). U5« T - ZEMFEM (literary, musical or artistic
composition). (iii) 4% (trademark). FEih4s (trade name). P44 (brand name) .
(iv) fEH#E (franchise). ##F (license) ##J (contract)., (v)JF{E (method).
71 7' A (program)., > A7 A (system), FNE (procedure)., &F ¥y o X—

(campaign) . EHFHAE (survey) . WFZE (study) . Tl (forecast) . RAEY (estimate) .
&Y 2 b (customer list). $FHffi7 —# (technical data), (vi)[FIEEZE D (any
similar item) &EFIN TS, IRC§482 TH., FHHHISH:EAEDME Mxi 5 & 72
DI pEIT, TRC§936(h) B) B RNERT HHDTHD LHESHLTND

(163) Z DEDOFEHIZ DUV TIL, General Explanation of Tax Legislation Enacted in
the 108th Congress (JCS-5-05) p. 427, Thompson, supra “Section 367 p. 1021
S,

(164) AMEDFEICI, “+ the United States person transferring such property shall
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L PE DO [ESMBERICAR D TRC § 367 (d) & IRC § 482 D _EDERSY I
DWNTIE, MEEBAS 1.367(d)-1T(g) (4) (TIRC § 482 & DFHHEE ||
Coordination with TRC§482) 2MHE LT3, AFAIOTTIL, KEDOH
WA PE & SMETE NS FEBRITIRTE LT D, SOOI EE O R %
SMEIENCE Z TWA A — R 1%, IRC §482 D54 & 72 V15575, IRC § 367 (d)
e OABUEDN— VORISR L1372 B2 DIkt L, DREOF BT 2
AENENDP DRI Z D Z &7 < B EL BT 5, & L <% IRC§ 351
% IRC §361 Tib~BHHIIC wf%&%x75%®%ﬁ%£ﬁé®xm
23l U CIEERE N BEET A AT, IRC§482 D TF TORED L L2 5
ﬁﬂ%ﬁmﬁ%ﬁ%ot&ﬁ#&éh&mjkwmk:@%émm\mﬂ
367(d) DXRE R DBEEEOBERH-72bO & LTI Fbivd & &
T3,

@Y | IRC§367(d) (MEREEDOBERIZT 255V —1)) T
IRC§367(d) (2) (I&MfTE XV OREIZE SIS BinE LTRY Db
BIVEPEDORER)) ORISR, IRC§ 351 GEEADTE T DIEA~DE
FERER) MU IRC §361 (M N DIBIEDORFEIM ; M OB HED D55 H
I Ko TEBEEIINEENIBEET 57— A TH DL ERESNTNDHDIT
XL, WHAEHIAIS1.367(d)-1T(g) (4) (TIRC§482 L OFFHE)) 1%, Zhb

l

be treated as ——( i )having sold such property in exchange for payments which
are contingent upon productivity, use, or disposition of such property, and
(ii )receiving amounts which reasonably reflect the amounts which would have
been received — (I )annually in the form of such payments over the useful life
of such property, or (II)in the case of disposition following such transfer
(whether direct or indirect) , at the time of disposition. The amounts taken
into account under clause (ii) shall be commensurate with income attributable
to the intangible. - (C) The amounts received treated as ordinary income.” T
B 5,

(165) A 4 HLHI § 1.367(d)-1T(g) (4) D Y 5% M4y O JECI%. “If a U.S. person
transfers intangible property to a related foreign corporation without
consideration, or in exchange for stock or securities of the transferee in a
transaction described in sections 351 or 361, no sale or license subject to
adjustment under section 482 will be deemed to have occurred.” T&H 5,
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DY —ATEF TR KEOENEIE FE 4 B3 5 SMENE NI IRE TR
TH7—A%, IRC§482 TR HFEDRG LD D TIE72<, IRC§367(d)
DRIZLRDELTWD, BL, SMNEEADFZRxME A S 5 2 L7k
EENDET 2 B EEOM LG TV D & L THERRATA IRC§ 482
BT 52 ENRUTEBEZDGEITIE. WREEAETYH IRC§367(d)
OiEAIEIRNE S TND 19,

2. IRC§ 367 MRAES
(1) TEBLT 7 a—F | [T 2 H RGO BRI & Al seHiE
ZHT b, MBLE OREHSOEESEOENBIRIIR D BUL. © EEET
7 —F] (“jurisdiction approach”) 2325 THik &z (ERIR
SUUTHITR) MBI HIEE ) (“extended  (unlimited or limited) tax
liability regime”) &. @ [EEHT7T o —F| (“realization approach”)
WZSTIE % THEEEEAE Y E B ) (“mark-to—market exit tax regime”)
KRBT Z ENFTRETH 528067 TRC§ 367 1%, [ES~DEPEB#L 2 T2
L LT, ZOREBROFEESRITHEBT 2D THD Z b, [(EHA
BRICfR D) WITRL EbHSNCWBY . @ISl 5 H o L ArE
SFoNB LA, M, TERT 7 a—F | [T 5 KBUENTEET
LT L& o T, KEORBN—ADRBEEBIET 22 L5, 2720 O
ERHREL 2o TWAHEEZBLND DD, AHEL KL NOMBELS 208

(166) FEMIZOWTIX, ARZERESOFHMAE (General Explanation of the Revenue
Provisions of the Deficit Reduction Act of 1984, H.R. 4170, 98th Congress,
JCS-4-84) 432~433 ., Charles I. Kingson, Seven Lessons on Section 367, Tax
Notes, Vol. 104, No.11 (2004) pp.1021-1024 Z#,

(167) TEET7r—F) & [RET Fa—F] L) REUTOWTIL, Alice G. Abreuy,
Taxing Exits, 29 U.C. Davis L. Rev. 1087 (1996) p. 1094 /. W LA H E R
L) RHUT DWW TIL, Michael A. Spielman, IRS Issues Guidance on Exit Tax
Imposed on Converted Expatriates under §877A, Nov. 24, 2009 (http://www. bnatax.
com/insightdetail. aspx?id=2147484234 [*Fk 21 /£ 12 H 14 A1), Mk &z (4
il PR SCIX I R AP 5 BE ) [>Tk, Xavier Oberson, Howard R. Hull,
Switherland in International Tax Law, IBFD Publication BV (2006) p.84 &,
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LTWDIE0, AHE TIEH2ICRHE T E RWKEEESOENEERD
— A RNLTHEELTND

ZHEH. IRC§367T DT T, —MV—/WTEEY T D&MD ESMEERIT
9 REBLOFEERITITRB T 2 b DD, BREDRFEBLOEEHIZOUNT
X, ZOEERFIATORNMUD VI, MR- TR S DD
FEURIZ AL ASATS &0 D SEFEE ROV TZBER RS S b &0 S [-ERH D |
Flo. ABUEIZOWTIE, BRAEA TEHBIAIZ & 2 RPLD T ik, B4
LR BDEBEERNE LN E WS RRARRO HND, S 5T, 1986 EMEE
RE (TD 8087 (1986-1 C.B. 175)) KON 1987 FIZHH L= NER AT
R (Notice) 87-85 Tl IEEMEHKGEL 2S5 LRt LT,
FARR AR AL O RIS TRBLOMIL ~ 2 38 D & FENIER T 570 L
OEBPRHFEL LN L Z AU BB ICOWTIE, KED Helen of
Troy #E78 1994 4E|Z4To7=a—RL A b « £ 3=V g3 1L - T, Y
WCHIASNED Z ERHLNE -T2V RELH B,

Troy fERYEFITo7ma—HKL Ak« £ =T 3 0%, IRCS§
368(a) (1) B) 3 EDH D B Bk & A D LML) OFMRFRAICEZ S T2
HDTIHh o723, Troy EBBLRE DM T, A=Y a - DE%D 10
EORNT Troy OB ZEE S iud, FEERAER LRV SN

ﬁﬁmﬁé?%Jﬂﬁihfwt:&&&%ﬁ%&bf\Hwﬁ@H
FORK LN 2 = FITHTATESL SNTIEN & OB S, 2D
B U 2 —FIEAD Troy thOKAE SN RADENICH &
L2 LI Ek T, D22 BIHEITRERE T 2FHEAN R OB (3 LTS
WA EO TOTKE » S 2B OBEHARFTREEL 720 | Tz,
Troy #EDFEAEDEPE « B3 Y34\ X = — X IEAN & 2 OESF-2EICH
HRENT7-Z L2 LY, IRC§951~964 NE® B KE DA ETF-4HAF R H)

(168) AMBEPE R OHNERAT EROFMOVTIE, MDA - AR TESH

Bl 2 EET I —F L FET 7o —F — A 3=V 3 > (inversion) Hi5l
aHLIT) TH LWCEABL] A2ER CFRR 19 48)  294~295 HB I,
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VZHAY 4 BB ERAMENE A (CFC) L— L DEFANHER S ND Z L L7 b7
E ORI T 72099,

fle 7212 . IRC § 957 ([ 4k 3Bl ShIE 4 A ). Controlled foreign
corporations) (I, BRFD 50%H8 2 KERE EITRA STV DIMETEAD
CFC ThH D L EH L, 72, IRC§ 951 (EREMREORFTHIE TN DA% .
Amounts included in gross income of United States shareholder) (b)
IZ. CFC @ Subpart F Fif3&&HT 5 Z & 2 E®H D CFC b—/ L0 il x4
L A KEREE &1, IRC§ 958 (THERIRAMEDIE /L — V], Rules for
determining stock ownership) @ (a) (IE#EK ONMEEEA |, Direct or
indirect ownership) & (b) ([ 772 LERA/L—/1 | Constructive ownership)
DF., CFC DA TOFBEDKERDMIBIRHED 10% U LEHTLHHETH D &
EFRLTWD E A, KEOHNENENPAT D CFCHRADIETEA~DIE
HRAENE N DFBEBRAED IR MERE DI EH LD a—K LA b - A
N—=T 3 VEBLUT, DPDERPDIMLDHEE L 22X, CFC L—L D
i FHOIEGHEDY FTRE & 72 0 £ 2 170,

F. IRC § 367 23 CFC /L— L Bl e & %30 - 7o kAR PR A L
TERLE WS DiFTidZev, #lxiX, IRC§3670b) (1) (THHIOTFT
PE &N DLEDOME ), Effect of section to be determined under
regulations) 1%, [TRC §367(a) (1) TEH DEHEDOBEENAE L2V IRC§
332, 351354, 355, 356 X 361 THUET 2MOGE . AENENTIEA
ELTHD b b 28, EFRFHFHLOEEEE OB 12 B e Ui 72 & D
L L TBEREDHANCED 2fHICIR > TTZE 5 TiERWV) EHEL

(169) Helen of Troy fEEFDOMEEZ DT, Orsolya Kun, A Broader View of Corporate
Inversions: The Interplay of Tax, Corporate and Economic Implications, Bepress
Legal Series, Working Paper 78, pp. 5~6 (http://www. law. bepress. com/expresso/
eps/78/ [k 21 4 12 A 8 H]) MR, BIBYURIL., AEMHEZEHFTTHI L)
Z LT AR,

(170) Z DEOFEHZ DOV T, Kun, supra “A Broader View” pp. 18-19 &,
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U FE e, AHEEZ T MEABALS 1,367 (b) -4 ([—EDOHEL % Rk
L7aWERS 31T D AMEE NI K D AMEE AR & FEOE)) o (b) (THT
DA, Income inclusion) {&, [t L, ZZHBSAEHD (b) (1) (i),
@) (D) XUIE)DRTZ T T ZICFHHENTVD LD TH D25, KT
ST R, M L7 RAUT)RE TS IRCS 1248 DFEA 72 LY & LT
FHHICEAT 5] LEDTND 1,

J725, EFLO IRC § 367 (b) (1) 1%, FEMEISIEFLOM Y LA RO
LT 5 —LEEDD IRCE367 (@) (1) DEARSRE 2L —2A
Th, —EOEAITIE, FUBIRRLS OB D, FRIETARBLOMIE~ %
BORNENSIHOTHY, Fo, #lxiX, EMBESAITHRINT
V% §1.367(b)-4(b) (2) (1)1%, B ER, B EIEA, XiE, (IRC
§368(a) (1) B)X° IRC§351 NEDH DWB| 7 Lickit 2) BfFshizsHE
EAD, IRCS1248 DEMMRERDMEKETHD - » - KEDH & OBIR
BV THEEAMNEEAN TR D56 EED TR ™ ZogaIc
X, CKEOBET, A LR OEES O mE TR E LR ET S
Tl L bd, SMESHO—EBIELL EOBRRMEORSGE AL L S D%

(171) AHEDFELIL, “In the case of any exchange described in section 332, 351,

354, 355, 356, or 361 in connection with which there is no transfer of property
described in subsection (a) (1), a foreign corporation shall be considered to
be a corporation except to the extent provided in regulations prescribed by
the Secretary which are necessary or appropriate to prevent the avoidance of
Federal income taxes.” T# 5.

(172) M¥%AHHAI§1.367(0)-(4) (Acquisition of foreign corporate stock or assets

by a foreign corporation in certain nonrecognition transactions)  (b)®DJ§
Ii%, “If an exchange is described in paragraph (b) (1) (i), (2) (i) or (3) of this
section, the exchanging shareholder shall include in income as a deemed dividend
the section 1248 amount attributable to the stock that it exchanges.” T&
Do

(173) AHHAI (§1.367(b)-4(b) (2) (1)) DFEXIEL, “Immediately after the exchange,

the foreign acquiring corporation or the foreign acquired corporation (if any,
such as in a transaction described in section 368(a) (1) (B) and/or section 351) ,
is not a controlled foreign corporation as to which the United States person
described in paragraph (b) (1) (i) (A)of this section is a section 1248
shareholder.” TH 5,
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AR L DR 2 —EOHAICH Y L 22T 2 ZEDHDH IRC § 1248
(T—EDHEE N DR DOFEH] - ZZHF)35 ). Gain from certain sales or
exchanges of stock in certain foreign corporations) % AN4|Z[al#Ed
AT HBEIET 5 Z L SATRE & A2 0 #5517,
(2) A2 3=Ta %o TFREH L) FE~OR)ISOMEEME
FRTHIR LTV DFHEIHFESTFY CENTW b D00, EFEd Troy #1H53
HEZBLUT, INOOMEORF S INHALNLIRoToZ Ll a5
& LT, 1991 4RiTi, IRC § 367 (2B 2 B BRIFHRIZE S R S, IRC
§ 367 O FAHIPH 25 b LT 5 2 EBRA LN, Ll IEASKE
DLV TOF Y EZ I - FA VRBIAZT Tha—R LA - A 13—
Va kB AT v MIEHELE LTREVWEDEZO T HiMpEEIC
BT DAL ETHORDORRENA L R—T g VBTN D

(174) IRC §1248(a) (I—ft/L— 1], General Rule) iX, T+ & L. (1)KEDOHMIE
EANOKEAERHILZH L, Q)00 2FDN - &2 TOBBEOKXOREFOH
RHED 10% LA EZRE T AL DG 232K DTEH - ZZHUZ K DRI,
INBHEDEYE & L TRITBICEASENS « + + o] (“If (1) aUnited States person
sells or exchanges stock in a foreign corporation, and (2) such person owns
-+, 10 percent or more of the total combined voting power of all classes of
stock -+, then the gain recognized on the sale or exchange of such stock shall
be included in the gross income of such person as a dividend, --.”) &EDHT
VW%, IRC§1248 1%, CFCA—/VOETMG & 72 DD, L S TVZRVFIE S
IR U CRmW el A= B9 5 CFC N2 e HI L C HRBlmitBi e = 2720 &
EEDLENIZER VWL IHEINTZHDOTHD,

(175) 1991 FEM ARG R Z DFEMIZ DUV Tlid, Proposed section 367 regulations,
Tax Executive, March-April 1992 (also at http://www. findarticles. com/p/
articles/mi.../is...ai_12164159/ [Rk 214E 12 H 8 H]) &M,

(176) T—HLA b+ A2 RXR=Va Lo TAELEGLIF Y ELHIL - Fq ViBlE )
FAY v ME, BBELEOAY v b (f 2= 3 v 2T EDOETORNEAR
BHEE) LMD AY v~ (XL OBAITE T IO LR 2k oTHAIT
FIEN D7 — AT 00, FRZ, BEAMNIE L OB LA T DIEAN & HEAME
BHEPRKEWVEANCBONT, A=V a &4 r T4 7TREVEVIFH
iR G HDH, DD FERIZOWNTIL, Mihir A. Desai and James R. Himes Jr.,
Expectations and Expatriations: Tracing the Causes and Consequences of
Corporate Inversions, National Tax Journal, Vol.LV, No.3 (2002) pp.430-438
2,
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a2V, 2, IRLOREOTIE, TIVTHMNLr A~
VNIRJEEBE RS YT T A4 —2 % 4k (Transocean Corporation)
X/ —7 W4k (Noble Corporation) ™K 5 2R THRAROHEEZE
DA HEHR RIS T < 1T 2000 AFEOFROELOKALMRE O T %
BT C, REMELS & ORI A ATREIC 2 MR B HR IO A E BB R &
BT DIENELEENL TV,

=R LA b o A R=T g NI Lo THEH - AEZEMN SRS
DARENIZ TE T2 Z LI X o Th e b MIBTEIBUN A Kb 5 = & 72
EaRMERT D K DI o T MBAIE, 2002 . Ta—RLA k- A 13—
g el FBEGE Lo (Corporate Inversion Transactions: Tax
Policy Implications) LT 2HESE (LAIT, 12002 4F (WH4E) MdH]
EWI) BEEEL, =KL A b A=V a rPNEAET DL OME
MERER LTI AREETIE, Ta—FLA b A=V art
1T KEONEEANZ B2 E T 5Z2EBEOENT V—T ORISR HUR
FITHEEBUEN S FTTE T 2AMENE N A Bt & 2 7 — T RsE I 2B b3
DZIEITHD) LERSNY, ZOLIICERSNDII—FRLA b A
YON=U 3 VISR T DR R RE RIS L, R0 AOREIC L T X 2 R4
JEEREEET DL DUETH DL DEZIRENTND,

A7) a—FLA F A2 NR=V gV E{To1 12DREDA =T g LHORAHRD
B SE A2 RBE L T A E LT, JimSeida and William Wempe, “Effective Tax
Rate Changes and Earnings Stripping Following Corporate Inversion” , National
Tax Journal, LVI, No.4 (2010) pp. 811-824 23% %,

(178) 1999 4EICa =KL A b« £ 3=V a v E&fTol b T UV AA— v ALOE
2009 2L F TIZ 1848 KV OBIAOBINA FTRE & 72 > T D L OREHERIZHOWNT
{X. Martin A. Sullivan, “O0ilDrillersgainBillions from ‘Immoral’ Tax Break”,
Tax Notes International, Vol.58, No.13 (2010) p.1011 =M,

(179) A#HEFEIL, http://www. tres. gov/press/releases/docs/inversion. pdf [Ya% 21
F12H8H]) MHAFARETH D,

(180) 2>M B EFZEDJFE XIL. “An inversion is a transaction through which the
corporate structure of a U.S.-based multinational group is altered so that a
new foreign corporation, typically located in a low—or no—tax country, replaces
the existing U.S. parent corporation as the parent of the corporate group.”

TH D,
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ZHEH, =R A b - A R —=V a3 OFRBMBFAHEOBE T
HD I EiE, 2002 FHREETH, AT —T OB AL EEBLE NG
SNDONREH L 720 TND LR, A 3=V a v ETo T KEOANE
EADGESEE | ZEE 2 (Securities and Exchange Commission, SEC) (24
HL TWOBREEIN D ZORES A /83— 3 VORIHRIZIEV T,
KEOWNENEAOAH & L THEE - IEENCEEN R E R’ H D L I3fHE L
TRV EPHERTEDLGENRD RN EDIRMA SN TVD Z L&k
EMB LR INLINSY ZOX S HNEERT D7D —R LA
ke A= g VOFIEIZONWTIE, Bk L, SRR TERE DR FE R
BRDOENTND I &7 lEWERELT, BT LL—D2DNF —Z[RE
EINTVDHIDLIFTIERNEEZZ OND E A, FEEE, 2002 FHEETIE
=R LA oA N—=T 5 COTFEDN 3ER (OS], @&,
@Frry 7 - Fy U EE) IRy ER TS 18,

b —Ae® BRHE) oREH (K2 O Tk, kEOBS
fEAIZ, SMERENCZRSL L, AMNEEAN CITAMREZ TGS 2, Wi, s+
ENVEANCONEEANB BT 5, 0%, Hatt AVSWNIEEANB 2RI
T5 ZAA 02 U CONEIEA CIE AR Z TG 5, AFRIFSMETEA
COFEHLR Y AOKEOHAUIAEEANC DA L s LD,
@ (&pEmS) OREF (K22 T KEBSHADNSEITHT-
WL SNTIBEABICEDRE L, AREOBEEITIFSNEE N B OB A,
End, @ (FKey7 - Fy s ofRFEF (X2@5H) (20T,
KEB S AT ICSL LIZANEIE AN CICEPEA B S T E# IS, Y

u/

(181) 2/ HFEFHIZOVTI, 2002 FFHHAHEE 156 B3, Lito® WRXEGE) &
@ (Fay” - o mBE) i, *.ﬁ/\ﬁ:ﬁ%ﬁ%ﬁkﬁffﬁ?& Brax s EBE O T
SALELTHERT D EVH RTHBEBLTEY, @ (BERS) £@ (Fry 7 - &
7 BB X, KEBESAOEEO 2B ONER SN ERICREAE TS &
LB EVHIETHBLTND,

(182) 1982 4F7 % 2002 FEDRIATONIZEIRT—FR LA R A 8=V a3 U, W
DFIRNZZE L, £, EOENOBIEEZTo72b D TH - 2n /2 L5 T,
Desai and Himes, supra “Expectations and Expatriations” pp. 418-420 Z#,
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A PEDO—HDINENEN COKRE DTS BICBIET 2 2 E0vh, KED
Blth & 2O L ORIZHEEAZ RV IAERE D L0 5 A TIEO & [FIER
THY ., SMEEADSKEBRSAOGFELZEHEEET D LD E VI
TIHQLFRETH D &0 FEARD D 19
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: O BERE | | SNEEAC
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FERO~@DEBIEM E IRC§367 L DEFRE T L. @ (B
51) T, @E. IEABMETOREDCEIMNSERIIA Uy, KESSH

g

(183) ZH 5 DB DFHNT DN TIL, 2002 FFEMBEWMEE 4 ~ 5 HBHR.

\



107

ADKRER LTV EIR, A =2 3 Ao, BRRBECHTRR
NIANEENCOBKERTHZ & LD, FRE L~V TR
DRIG & T2 BN, RS T% L TO DRIV T, RS E 72
DREEASDE LR, L@ (EEISD Tk, @%. KEBStEAND
SEVENB~OBEBIRMTOND T2, IEA LUV TR CkE
BAADE L QW BEOEER OB 23T b 73, IRC§ 368 23
FT DMREFEIRAICE S T DY . HRE L~V TORBUTA T, BT
@ (Fmy7 -2y UmEl) it KERSHANBINEEANC~DO&HE
BRI, KEBSHE A DO A G L TR D L)L TREME LSRR
PITOID &b, A CREBSEA) O L~V THEERSRBIATT
b 18,

DN, LFEEOBBIFI TR LTS IRC §367 IZHDRE L ~UL0ME
AN L~V COFEELSIBUC DWW T, ZOMAZ[EMET 2 X5 2= —FR L
AR oA NRN=VarORIBIFELTEY . TORER, KEDOBLA~—
PEET D&V HHENRAOHENREL TS, 2002 FHEETIE
KEOBBAN—ADREIL, A 23—V a VoMb, BUTHIED T
I ERBIALT L SR SRV EN B Dk~ 72 IR 72 FfmAR,
IFZEF U (OERBEN RN S =B B O ZHEDE AR D F]
AONFERR, @RFMN R EE 22 A E A IR T 2 S 2 X 2 TS OBl
OBiR, QES OB & ORI HS < SHMRBREIOPERR) KO
CFC NV—VZHESL AEBOBE N KD D Z LR E2BUTHAEL T
NWB LA DR ANV g LRITEL ARADERERITKR

(184) Zh b DR OFERM - BIfRT 2 MEBARANECOWTIE, WA - BHE - wify TE:
BRI 2 FHT S n—F LEEET 7'n—F | 295~300 HBMH,

(185) B xI1E, MKRXEE|) Tik, KETOMBLA BT D722, KEENE, 13—
Ta o, BHLIIZZEORIZBWT, ZONETFEEO— T 5 Bl loik
SLENTSNEOBIE AR BANEE NI E#EBIET 27— A b d 5 L OBHR SN
TW5, M DFEMIZ OV TIL, General Explanation of Tax Legislation Enacted
in the 108th Congress (JCS-5-05), Joint Committee on Taxation (http://www. jct.
gov/publications. html?func=startdown&id=2314 [k 21 4£ 12 H 10 B]) &,
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XM TH D L OFERN ST B 00

2002 AEHAEBASA L N— 5 LRI U DR OB A R PRI LT
WA, EFEO TRIZERHI L) X CFC/L— /U EES < AHEFRBL O S D
PRI A BRHEBESMCBAR LIRS V=T DZ D% OB,
AR OTE IR S AUMENC S 7 5 2 L 12 ko CREGHBA— 20
i/ &S BN BN T 5 2 & LR BB Th D, ZDX D 2R
\CfEHR 2 B D T S 1T, 2002 AR EICH N T, I—HLA k- o
UN= T g UADORPUHEEIZOWTIL, BT, A =T a VTR DB
BT D L0 D ERAARIS & ATRRIC T HICE EE D b OTIERL, A o
— ¥ 5 AT £ TR L MBS — R ORI N B LD 2 5 =
LAELAREICT ALY A LD THE ENFETHY . =Dk 5 Akt
B AT B2 ICiE, EEEBIHIE 0% A S PAH 72 B T 0%
P (B2, B ERABUTRORMAE) % bR AN D LERH D
LORMETL TS,

%5 3Hi  IRC § 7874 DA & H 7 7 k4T E

1. IRC§ 7874 MHIERET
T=RUA b A 28— 3 COMIERREE R TR L LT, BT
7= IRC§ 367 X° IRC § 1248 KON Z AL 6 OHE DFSRE 2 iR~ 5 A H
RIS b EE RO ARAOEERE & R TGN HDH Z L &2E
2% IRC § 304 (IBHEE N %38 U 7= koD% |  Redemption of Stock through

(186) filziE, 2001 4E6 HHv 5 2002 4E2 H DRI 2a =4 A~ la—RL A
ke A "= a v %F7 57244 (Cooper Industries, Ingersoll Rand, Nabors
Industries, Noble Drilling) D% %IZOWT, TOMR¥EMAMEN, 41—V 3
VBT KRIEIZHEIM L TV D Z &2V TlE, Seida & Wempe, supra “Effective Tax
Rate Changes and Earnings Stripping Following Corporate Inversion” pp.813-815
S,
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related corporations) 72 ENTHINTNDHBED, LavL, ZhbofE
TlE, BAR— 2 DR EE T4 TE 220 & OGRS E £V . 2004 FEIC
13, CREFEMAIEYE] (American Jobs Creation Act, HR 4520) 23HIE SH
7o Z & AT, MADEFBEN - KOG ) RPN — 2 DR R Z)
1T 257200 (“expatriated tax”) DA% ED D IRC § 877 DIEREZ T
LT DHEEBHE LT ONIAENTY | Fema—FRr A b e A2 R3—=TV g ot
it & LT, IRC§ 7874 (IESIMEHER LI 3R & 2 DINEHSHTICEET 5
JL—/)L ], Rules on expatriated entities and their foreign parents) 7%
BASIT,

ZHEH, A=A b - AR —=T 3 UETHBERESCEDOREIISZET
bV, Flo, TOELDLEMBRLT L HBAMOEBR TV s O bFEET
HHEDEBEENDEN, B Da—RLA kL -8—=T g 0T, A 13—
Va VORHRIZBWNT, BIEH LW STIIRERBMBELTHDN, i
NI N—T DFHEFRES KE OB E O RAEI SIS B3 E T T
RONEWHEERTRELD L RS> TWDE I END, FihTYcahikL
FEO IRC § 7874 TiE, SMENEAZY IRC § 7874 (a) (2) (W) ANEFET 5 [EHIMS IR
L7-#30R | (“expatriated entity”) T HEPNIEAN & DBIFRIZEVT IRC
§ @@OBNEXTH MABEDOHEEAN] (“surrogate foreign

(187) IRC 8304 (a) (I—EDOKRXIEADHEF ], Treatment of certain stock purchases)
. UL AR AR ZOOEANOE A 2 XEL L TR Y |, B) & E L I,
MNDIEE L TWDEND, O OIENBIE Ok OB Z TS UL,
FOHE., - PIDHEFEL, RAA TG LB AORKOERIZ L 584 & LT
bbb, (“-- if (A) one or more persons are in control of each of two
corporations, and (B) in return for property, one of the corporations acquires
stock in the other corporation from the person (or persons) so in control, then
.. such property shall be treated as a distribution in redemption of the stock
of the corporation acquiring such stock.”) EED TS,

(188) B7=lZFYC Iz IRCS8TTA OF, —ELL LOFFREELZ AT 2 KE DR
JEAEE DS, OKEEZBEN SOIKET REEZHEEL 285612, Bl LT, %
DORFRT, ZOETORENEEINT-bOL UTGRBLEN D, AHIEOFEMIZD
WO, FEE THENSHE 9 S aRBisl L & HEBE O E~ DB A —F3EH &
KESEOREREE FLE LT BIRYy—TL 145 (FRK 22 4) 104~107 B
2,
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corporation”) & 7R BGAENABREOBHARI L LD E L LT Zo
LRIV TIER, @ T 7o —F | (ST 3B A3 Thbin s
Ak @ IEBT r—TF) IHT BTN —2And 5
LEDLNTND
FRE® (FEET 7a—F)) [ LZBdROOMSR LD 0, KED
WEEN O FENC AT OEPEZ SMEE AN B SOImBEICESF LY Y
HKENEIEANDRED, A =T 3 %, YiSHNEE A O O
SUTMMAED 80% LA EERAETHZ L &7eh Lok, YN EIEANDOLE
TOFEFHN, ZOBT D HLREE 71 —7] (expanded affiliated
group) ORFHEIEEN L U T HHYRRE OFZEILH) ) (“substantial business
activity”) &72oTWRWELHWisNDr—ATHLY, ZOHE, Yik
SREREANIE. IRC§7874(b) (TEMWIEANE LTI b bd A N —Ta
#1To7=1: N ], Inverted corporations treated as domestic corporations)
OTF, KEOBWEE, ERNEAE LTRY bbb, a—=FRLA k- A
YN—=T 3 ORUE EOZH R (HIBWBIZESEE & L CORE OB\ e &)
FEIEEINDZ L&D,
xR L, EFE@ (MEB Y 7'a—F)) IS LBV o4 b e s
DI, A =V 3 SEOKREDOHNEEANDKEIL L 2AEEANOKADIR
BHEIED 80%AKiH~60%LL ETH D o mlSME, B (MEFHET 7=
—F ) OHAGE L FETH D —ATH D, DD ORR L5 L
A L= 3 VOB EONRNFEE NN T S CTHMETE AR E OBLE
FERNEEAE LTEROVEDLND Z EER0nb 00, —EDOFHERF ¥ B4

(189) TENMNBHE LIZHEAR) 12X, S— =Y v PRENGEEELE TN, A
T, £, NEEADO Y —A%E L TREEITI,.

(w®{nt1m§mmmﬂm@r — E DN ETE E O EBERIRBHRIC KT LT, ABLED
KR E ERTWVWD

(191) 7235, IRCS§ 7874(c)(2>0> N B SEBUEAN & 50% UL EOMEERA RIS H DL
ANEOHREANEBIEA B2 D HER UBE 71— (IRC§ 7874 (c) (1) DEFE
S, DRET D (W AEREEIND) FakfbEEAOKRL, sARAEE
28 80% LA L TH D E Il D BICITER SN D,
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s FAATONWTIE, TIRCE 304 (TBIEAAAFIM L7 fEiR]. Redemption
through use of related corporations). IRC8311(b) (MfE23EEIN L 7=&
PEDSYNL ). Distributions of appreciated property). IRC§ 367, IRC § 1001

(MBI O L BIEICHR DL, Determination of amount of and
recognition of gain or loss)., XITEFEDBIRIZEERT 5 DD
EOZIBLSN, Lk, MEMERwE 10 M. BRBUOSSAIE MR a H e
AEBBEERSE CMETD LM TERNI L LR D,

ZOMOFREERE LTIE, IRC§T7874(c) (4) (MEHEIN D —E DB
Hu5|). Certain transfer disregarded) @ FTlL, BESLCABDOBIEZZIT O
FERHRYDS IRCS 7874 DM 2T 2 Z L THLHEAICH, TOHH L
DOENRSND Z & L2 D1FNP | IRCE894 (TN ELZ T 5T
#%1. Income affected by treaty) ZSFBLAHIDMHXIHREIZONTED,
F7-. IRC§7852(d) ([449 EDFEF5). Treaty obligations) 723, KEDE
Wik EFBISHOEA EOBELICBE L THELTWDH & Z A, IRC§ 7874(F)

(T&091et 9 B KR D L—)1 |, Special rule for treaties) O F T, [k
E OB LOFEITHOWTIL, ABUE DRSLICHTE S 5 08B 2N Bk
K, DINDEENDHDZ L HBM L LT, TRC§894 T IRC§ 7852(d) D>
THOBEBNTE OMMOEREOUT 72 2 HEE A LT, REOHFBED
HHANRRIND L LERV] EHESRTWDZ LR ENETLND
(193)0

S H1Z, 2006 4EI21F, IRC§ 7874 DMITIR DB L B D D 72 ¥ DBLE
M6, TESNEHE LT3R & 2 OSMEBISAICBIT 2 § 7874 [ARD A &

VA ] (Guidance under section 7874 regarding expatriated entities and

(192) Z @ &5 22 FBLEEED BN SV TIE, WEFR AT (Notice) 2009-78, 2009-40 IRB,
09/17/2009, 7874 (http://www. ifausa. org/dman/Document. phx?documentld. .. cmd=
download [PERk214F 12 H 14 BH]) &,

(193) AHEDFELIL, “Nothing in section 894 or 7852(d) or in any other provision
of law shall be construed as permitting an exemption, by reason of any treaty
obligation of the United States heretofore or hereafter entered into, from the
provisions of this section.” T 5,
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their foreign parents) &fHL7ZUBARE (TD 9265) K& O HEA EEREH
AI§1.7874—2T (TREDSMEEN]) FENRINTZZ &IT&-> T, HlAE,
TFYARE OHEIFE) ) THHOEIMNTONTIE, FHRIE LT, TFHELRR
IZB94 55 A ] (“facts and circumstances test”) ZHDWTHREIND
HLODU =T == T2 (OHEEBEAPEAL TN EEDS
N—TRARDFEFELIZE D 2FED 10%LL ., QFMNENENIZET 2 EED
T N—T EROEPEKT HEIED 10%LL E, @FMEEANDHMTO—EH
RINCIIT 278 LRGN TV —T 2RO 7E LSO 10%LL E) 227 V7 —3%
BAIch . IRC§ 7874 OMARIZSNE 725 Z Ll ENHB I E Tr o219,

2. TEg&770—F] ~OEKFEOFFEY

ZTHhEh, EET 70 —F | ITHESWTHMEEANE —EDEAICHEEA
ELTHEYHES & LTWDHDIE, IRC§ 7874 IZ[R o 7l Tk, #il 2 1E,
IRC§ 269B ([#EA L7=Hi244K), Stapled entities) (. TfSE L7-FEMkL
W) SUE R, BEROFEEROK 2123 2 EERFTAHEDAED 50 %A
BEA LR 1> THER SN TV A BEEOEEEEZERT S (§
269B(c) (2)) & L7z BT TEHOFIME LiX, ZOFTARE, R
T HHIRENEE OO LY, — > OFFEDFEFEIZBSE L T % Do
FMEDRIEN NI L 725 L O eBARIZH Db D) (§269B(c) (3)) & DEH
OFWDNENEAN ESMETEAD TS L3R 1884 T 258121,
WEEAEEA G, B L. FAIE LT, EREAE L TR EDbR (§

(194) K7 A M &S HHBEESR GMETORFIEBI O FHFHE) 1220 TiE, 2009 4
SOERTOMBE B § 1. 7874-2T (3) B,

(195) AT A M2\ T, 2009 4EKIERTOMBE AN § 1. 7874-2T(d) (2) B,

(196) IRC §269B(c) (2) DJEICiL, “The term “stapled entities” means a any group of
2 or more entities if more than 50 percent in value of the beneficial ownership
in each of such entities consist of stapled interests.” T %,

(197) IRC §269B(c) (3) DJFEXIX. “Two or more interests are stapled interests if
by reason of form of ownership, restrictions on transfer, or other terms or
conditions, in connection with the transfer of 1 of such interests the other
such interests are also transferred or required to be transferred .” T 5,
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269B(a) (D), Lot ZOHE, MESMENE AT L TWO 220 Bilic -
W, ZOBEIHES L TODENEANSEINT 5 Z LR AEETH D
LEDHITVD (§269B(b) BH) 199,

MBS B, TFEET 7n—TF ) PEHAINTWAHIRRZIT b5, 4
ZIE, KEFBISSNORES (2004 4F47E) 2NBINL7C 26 5 (TRAHIIR S
If |, Limitation of Benefits) ® 2™ c (i) T, MO NTED S
NORREOBEENE HET DIEMEDO—D L LT, IEADBBER L7225 T
WD T OREHIE T IERZRIFAER KA L TV D NENE WS [FERY
TEET A M) (“substantial presence test”) MERAINTNAN, AF R
FOT . REKOROTEHNGED DI WRHIE O BEIEAD AV < —
ND—DE, ZOERERIFHNZDJFFHM TRV L EINTEY (F
481 d(ii)), Wiz, NEADOERFEMNZOFEH L 72> TV DEFIE
ERDTeDITIE, BEADOREESCHIERE N, BREAPEEE &> T
WHRERIECYURIEN (EHE - BBECRA T 2 Tt b &) O, M
KOOSR IR D FHOREOREEZ B LTI LI BETERZLTVWDH &
DRHEE 2D« « o] EENTWD (RS 8MHe(iii)) "9,

LFROXIBRENFELTCND Z ENL LR LSS X D12, IRCS
7874 ORIFERGE FRAIN TS FET 7m—T ) 13, IRLTRERED
TIE7RV, Lavh, IRC§7874(g) (MHIHII, Regulations) 23, [MBERE
X, (1) BEEE, B 2R, 2 DO IENBNTZE DO OB N2 F]
B35, T (2) IR LB 7 L—T70BURH D A =05 135
ZEEBRLEESILED, AREOHMNEEAICT S X5 BB - 17412

(198) AHBLE Dt I AR 2 B SV TiE, WERATER Notice) 2003-50 K& TF 2004
FE oM %L HH] (REG-101282-04) (http://www. unclefed. com/For Tax Profs/
irs-regs/2004/10128204. pdf [V 2242 H 12 H]) %HM,

(199) ABHE DM EZER/ DJFEICIE, “the company’s primary place of management and
control will be in the State of which it is a resident only if executive officers
and senior management employees exercise day—to-day responsibility for more
of the strategic, financial and operational policy decision making for company
(including its direct and indirect subsidiaries) in that State:-.” T 5,
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DNTIE, ZORIEAEAT 5 Bk LB L 70 2 ABUE O IR 5 T H A
EDHHAGED, AREOPIT ELE L R BAEZED D ENTE D]
EHEL TS Z L2 ERARILE LT 2009 4Ei121%, MBATE (T.D.
9453) (ZHD & | IRC § 7874 () [T BT 2 H7= MBS MR E S T D,
AEHEET, EREO 2006 FEDOM A PE K W BSE RERFBLRI CTED HAL T
e —7 e R« TR NEREIET S P 5T, IRCE 7874 AMEHLT
5 MEELT 7 a—F ] OHEER FEMIZHELT 5 2 L ICER - T @,

2009 4ECAHERAIT & MBEREE L2457 (Notice 2009-78) ¢, IRC
§ 7874 MMKIT B EFEY 7'a—F ) OWRERLICER DR EFET 26D
Tholz, AERTIE Bl KEEANADOKEDR, KEENADETO
A LA ENEAB D 79% DAL A4 L, £, SMNEEABACKEEANA
Z ST B ARIG N BT 2 A5 IR FERITICR WO COYKEE N A D5
D D 21% DK E FEF OB M ST L D RGE T KEEAAD
BREIZXT 2 IRC§7874(b) (THEIWIEAL LTIV Wb DA =V 3
EITo721EN)) OBARYEERESND Z &0 & 9 BIESOFREIEDRE W
GRE L A S UAMEE N ORI OV TR, AMETE N ORRURA EIE 0¥
Wi EBE LW & LT 20T MREOSNEEAN] 2OV THEL TS

(200) A EDFELIL, “The Secretary shall provide regulations as are necessary
to carry our this section, including regulations providing for such adjustments
to the application of this section, including regulations providing for such
adjustments to the application of this section as are necessary to prevent the
avoidance of the purposes of this section, including the avoidance of such
purposes through — (1) the use of related persons, pass—through or other
noncorporate entities, or other intermediaries, or (2) transactions designed
to have persons cease to be (or not become) members or expanded affiliated groups
or related persons.” T&®H 5, K2, IRCE§7874(c) (6) ([HHHI]. Regulations)
E. —EO&RIRES AR L e doniE, B0 AR LS O ERpE &
BRI TR Z B E R B I E5 LT 5,

(201) 2009 fFICYIE S AT MBEHA S 1. 7874 — 2T (9) D E72RA  MITHOWTITL,
Martin Karges and Natallia Shapel, Sec.7874: New Regs. Tighten the Anti-
Inversion Rules ( http://www. aicpa.org/.../Sec787NewRegsTightentheAnti—
InversionRules. aspx [“Ff% 224E8 H 25 H]) &M,
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IRC § 7874 (a) (2) (B) (ii ) #CKIET 572 E DBEIAID/REN TS @2

BT, FOl Tk, EEY 7 a—F ) OfF AR L0 IEWEF TR
TR —FERHAT L ERETOME b H D, [FHET v —F ] IR0
FHTERAT 2 &V DB A3, FEEHMTEROFEN RN LV I D
BELROTEEIN TS, HlzIE, SIVHURFZEOFELZT EAF
(Reuven S. Avi—Yonah) #f%iZ, a—RLA b+ A=V a0 ) B
ZIE T 2720 DORBEOWHEL, KEOEHEIIT A MIHEETL L5
DEFMA L TENREOBMEEZEET S L ThH L ERL TR @,
Flo, )= MAFLRFED I — 2 (Michael S. Kirsch) #d%d., KE/RZE
DENBEER =R LA |« £ 23— 5 OISR A « RH570
DERSTOHHERRETEA D & BOLEMEEDO T 27 R v 712
Mo LWHIAZATERL, ZLOMBENERLTND LT, KVEH
DAHIAD 22 NEBESTRAHIFIE DB & 5 FEARBY 22 BRI D CRifa) &
CHET D 2 EBREE LW SRS T0D @,

LBy (Carl Levin) #EM 2009 4£1Z ERRICHRH L. TH v 7 2 e g T
VELFABGIEYE] (the Stop Tax Haven Abuse Act, S.506) 22D §103 ([2k[E
TEI R SN TV AANEEAN DR LOFIZROAE ], Deny tax benefits
for foreign corporations managed and controlled in the United States)

@9 IRC § 7874 DHEREAMTET D7 L OB S| BB E FLE

(202) ARERZK D Him « DRI OV T, Jefferson P. Vanderwolk, Inversions
under section 7874 of the Internal Revenue Code: Flawed Legislation, Flawed
Guidance, Northwestern Journal of International Law and Business, Vol. 30, Issue
3 (2010) B,

(203) Z D22 TlL, Reuven Avi—-Yonah, For Haven’s Sake: Reflection on Inversion
Transactions, Vol.95, No.12 (2002) p. 6 &M,

(204) Z D IZOUWTIE, Michael S. Kirsch, the Congressional Response to Corporate
Expatriations: the Tension between Symbols and Substance in the Taxation of
Multinational Enterprises, Notre Dame Law School Legal Studies Research Paper
No. 05-03 2,

(205) AVEZRIT, VEVEAEN, 23—~ VAL &I 2007 B BRRICEE LZFC
L OWEZE (H.R. 2136, S.681) IZEEEZMxT=bDTHD, E%E (S. 681) OKRA
v MZOWTI, A H - fiTE [ME 2 RS ARSI S AR O E E ] 104~106



116

ELTIE, ERROKEMBIEK 26 £ TRAINTWD THEMFET A 1)
LR DA Lz BT, FEAICEEFTZ1T> TV A RENCHTET
DIEANREER BICRE T 70 F) 2 BERRBIEICAA—R— - o=
—HRALLTND Z LIk - T KEIZBWTHMEIEA & L TORE_ LOF
WEFTRY ., ko, HSEIEAN BGASHOIKE CTER R S
TWD 5 TH FVLLEOREREALA T DIENTEE T 25612, HigshE
HEAZOWTIER, FRNE LT, 8L, ENEALLTIOHES L LTnD
(206)O

201045 A1t F7 v Mi&B (Lloyd Dogget) 7% FRailfgth L7z THEIER
FEBUBI4HE ] (International Tax Competitiveness Act of 2010, H.R. 5328)
\Z%, IRC§7701 ([EFEJ, Definitions) ZIKIE L., EELCEIFENAEA B A
DLV BHIHAAEN TN D, ARETIL, BEADOREREE X OV -
F#E ELFEIRDRELTT O B 2 OWHER - FTAHE O RREH - FEH L
OZ DA DFE DFE ERTHIKEIFT 2561013, BRGENTKE TERX
HENTWDEDEZDOT, KETEIEEIRSNTHAAEKEN CKE
BT DIEH A FEDTDOEE (BAOINE TS0 ELERLS,) 2
YRR LD EWNEANE Bt & 2 KE R 7L — 7 O SRS E st &
BR< o) 1ZDWTIR, D3 DIEADSEITAREE SUTFTEE DO W ORERIZES
WCHTDEENS T R/VEBTHD, BT, 239 DIEANORADFESR
TETHEBI EN TV DE O TH AL, KEOEMNIEA L LTHRY b
nNoz L Lin®n,

HEM,
(206) AHBREDOFEHIZ OV T, 03-02-2009-Summary of the Stop Tax Haven Abuse Act
(http://www. levin. senate. gov/newsroom/release. cfm?1d=308945 [-r% 22 4E 2 H
10 H]) &M,
(207) RZDOFEMIZHOWTIEL, H R 5328 - Introduced in House: International Tax
Competitiveness Act of 2010 (http://www. opencongress. org/bill/111-h5328/text
[Erk22410 A 14 H]) B,
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3. XMEE - 7 IO —FOZHICAIT g =

FROMEY | KETIE, 2R LA b A= g UORBIRE A A
Lies w7 A« 7T = 7% L, BIATO IRC § 7874 55 TITH43 72 %S08
TETWRWEW)S BBEEMRO T, MEHEY 7'n —F ) Oeex TITILET 5
B CHIEREZ T O B & ORilERIER A RS T omE b Az T oD, Ln
L. FEET 7 —F ) OMRREILAT 5 Z LIk o TEABEZOEINBIR
TR 5 Z LIZHRIEN R0 hI TR, 72, —EOBRRzbLH D LE
2 HND, FEE 2011 FEPE T, A3 KHHEA 2009 1R LTz
010 ETHZE LIT, [FR3<%) Ln),) TRENTWETF =y - -
Ry 7 AHEZ2 KB ET 2 HERIIBR SN OO | REHE)
FYTENTZITD, AR TOREN TN [TV a—F) 2 [RET
T —F ) AR LTS b BT OO EERBUHIE O ELRE A, 12F
ZOFEFEOBTHRASNTND X,

2011 A PRICHTZICRA Sz [EBRT 7'a—F ) 1L L 7k hisE
L L TiE, IRC§367(d) (MEREHEOBERICEET 240 —v)) KOS
iR Td D IRC§ 482 OHREI(LICIE N DIFENR T BbD, Zhb D

(208) AHEEZRTIX, KEEADN, EBIRECTH D AFEIZERS L KEOBLE BB
Sl [EH SN DHEFEMR] (foreign disregarded entity) XnbH. &
WA ZFRT 2 BEICEHS L2 FHER Y ICEMNT 2170, FERY OFAHEEE
WSED L& bio, MEHSNDHEFEER] XDMEF]F2KE D CFC V—/L 0
ARt LI TN Z L7 EA R L- BT, SAAEFEENPE E RSN
HANEFEK] L L TR FDOND 72D OB 2 st T 5L EE1TH 2 L
N TV, AHEEROZFEMIZOVWTIL, Obama Administration Proposes Major
reforms to U.S. International Tax Rules (http://www. osler.com/newsresources/
details. aspx?id=1143...4105 [Pk 224E 9 A 14 A]), SN D FEKREZ KD M
BEDFEAMZ DWW TIL, David J. Rachofsky, Overview of U.S. Tax Consequences of
Disregarded Entities, Bulletin for International Taxation (September /October
2001) pp. 388-396 &,

(209) [EFSGRBLUHE W FICBET 24 S RZORA » FROAREZK L #imC oV T,
FAH - mife THMEFSAEEC S S SRR AHEARR OEE] 107T~112 B, 7R [EE
FRBLHIE O EROFERINZOWTIE, 7V =T v 7 ERRENDMHE OB E

(General Explanations of the Administration’s Fiscal Year 2010 Revenue
Proposals ) (http://www.ustreas. gov/offices/tax—policy/library/grnbk09. pdf
PR 2149 A 24 B]) B/,
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FEEIE, IRC § 367 (d) < IRC § 482 D IXf 52 & 72 2 ML I O lifi-CHEA I
RBAVE « RREFEMENES Z R IR LT, ZOESHoIc R E IR
TWRWRERIETD L OBLREND., TIEAR] (“workforce in place”).

FE2ErE) (“goodwill”) KON Tilkige s #4AMfE ) (“going concern value”) %,
IO OBEDTEARG LR DB EEOERICETEND Z L 2T 2
Ly, WRMEORMI A LS LV FITIT S (EROEREE N BERT
DYt FREEREG L GHET 2 HEE2RA L, £io, By FH MG
O BFENRE] (“realistic alternative”) &722 & DITKHL L CTHEI
T5) EVWIHIBBEOLD LIRS TNDZ LG Y0 IEAFEO EHBEAHR
(4R D BARAAR B E L Z FHERICEAT D DO THDH EFFSNTND
211)

FRoOSFHEENIELONZERICIE, T, MBEAHAS
1.367(d)-1T(b) (T § 367(d) DM KT H & 2 5L EPE] . Intangible
property subject to section 367(d)) A%, [+ « « §367(d) M UAHED
= U, EBE RIS 1,367 (a) -1T(d) (5) (iil) 237 D 2 S E D& ke KL O
Hkfor A OB EL, doid, MEE BRI S 1,367 (a)-5T(b) (2) 23 ED 2 i
EPEOBEIITHEA SR - - -] EEDTRY @Y £z, MBEH

(210) AN KFEROEMETIE, WIEEEIZOWTIE, [REOFARNO FTokm
fliifil) (“highest and best use”) THHMliT 2 Z & &FANLT 5 LWV I BRI NRIN
TV, TBEMZRRE] L2 bR LTS, Rk RE 72679 T
HAHIEFEINTND, TDORIZDNTIX, Timothy Tuerff, Harrison Cohen,
Gretchen Sierra and Michael Trujillo, Obama Administration Revises
International Tax Proposals, Tax Notes International, Vol.57, No.7 (2010)
p. 570 B,

Q1) Zo THESB . PV D BGIEREE] 14 ST EHELL TIW D25,
BREDOENABIE TIE 2L, BAEHORER (7 b M- ET 1 —
B ko2 — ROEBIEEEOESNBER 2B A5 0,) REAMRETLIL
ERST2bDTHDL EBZBNDHEDRFNREINTND, ZDOX 5 FER - RFIC
DOUNTIX, Albert Liguori and Mike Murphy, Transfer Pricing and Exit Taxes for
Business Reallocations, Tax Notes, Vol.124, No.1 (2009) pp. 65-66 &,

(212) AHEDYEZH S DOJFELIE, “-section 367(d) and the rules of this section
shall not apply to the transfer of foreign goodwill or going concern value,
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taxation of such income accord the taxing power to the State inwhich the “place
of management” of the enterprise is situated; other conventions attach
importance to its “place of effective management” , others again to the “fiscal
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DTENTE DN, £ 5 TRITIT, ABSHDBAT V=T ORBALRD - - -]
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the group to act as the agent for the group (a domestic substitute agent) for
any taxable year for which the consolidated Federal income tax return is due
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stock price, the present value of the option exercise price and the term of
the option. Such models are used by independent parties on the free market and
might therefore be utilized in the frame of the Fair Value approach.” T
Do

(299) BFZMITHESL LT-A T Y a MR EET AL EL TR, 7T v 7 v a—L R -
5 )L (Black-Scholes Model) <°/3A / /L « &5/ (Binominal Model) 72 &
NEFLND, BIZIE, 7Ty - va—ILX - ®FT)OLTIE, Y RTER], 47
Vg RN R T O, TR, W E To R, TR Z— B0 B
K OEFNE D 2 EE SO TEFEM 23T 5,
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(2) EH 7R AT 15 O R

A PE A BRI 2 kL LT, A b - 77 a—F, v—
b e TFa—FROAL I T Fu—FREFosns0, ax k-
T7a—F LiE, HIICERELZEA - BT 2B ML OB EDMHIE
ORI SN D I ORFRMEI. — BT 5 &L OEUEICESE | EiE
DL TRROETOMAELTRET D2OICLERSHEEEEL, €
Nzebo TEEZRAT D2 LICE > TE LN D IERIMEL DR & 72T
AU ECH D, ~—r b T u—F LiE, A EREEAROATE
LHBVEPELISN OB PE (BEE, EIEAR, AEEEEE, BEEEE
PE » OIA) OMEOGFHEO NG FEOMETH S & LT, ME
FELIMSN DB PEDAMBEZTAA - HEGTHT H LW HIETHD, AL T
o—F L, Ry b Frvia - Ta— LBEERERIRERET LI L
Lo THEEEARA T2 2 &0 B4 L 2 RRORFIFELEOFSIOBL
EMEZEF T 5 L0 FiETHH 0,

SR b TR —FIZOWT L, OECD BERAE A KT A 3T 6.27
TSN TOBE LI, TL LN D, B LAMEDORICITL IR Ao
DV IE7R, KRG PED EBROTRMAEIL, MEEEOMZE, Mo
T2OOEM E OB IZ LI UITRIE TX /20 WS BRI S 51E0
60D B PETAS B A RIT T IR ICEERER DL  ZRFRIEN L L
TWAZENS MO —o>D7 Fu—F L0 HEFEEEZRNTEY | EER,
TLRLNIRIUCB T ULMMERE LN EEZEZ LN TS, v— 7 >

(300) T HDFHEHFELAD DG, REMITIE, I b OFHET EOWT LA
RN 72 S O, TR OFHMEFENDIRELTZHDOTH DL EEX LD,
(301) FFEfMIZOUW T, Valuation of Intellectual Property and Intangible Assets by
Gordon V. Smith and Russell L. Parr ZgHufli—WE5aR [HEAORM PE & MEH & PE Ol fE
A gL CERL 8 4F) 146~156 HB R,

(302) AT DEIL, “However, there is no necessary link between costs and value.
Inparticular, the actual fair market value of intangible property is frequently
not measurable in relation to the costs involved in developing and maintaining

the property.” T&H 5,
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b T a—FZoNTE, THEICET 5 EBEORE| % st g i & L
THRATHZ 0 b, MREFANHY 32560 L OMESTNINT
BOOW  Fi =y b T —F KL U7 R PE O FEAT 2 AT
RE & 7eduiE, JNEARZEIRAI & OO MR & ML BB 2 2 & 23S ATRE & 72
LHLEEZONDN, BEEEOLG . EBRITIE, HBSHRIG IS FEE L7
W2 ERZWD, ERMIZZ LWEWSRIERH S,

THUTKI L, AL T E—FITONWTIE, WS, BEMEOHSE
PR EOETHERS D EDORITH SN TUTNL2, FERAMZREDRICE
WTHENRTWD, BB #l2E KkEO IRC§482 THRA SN TWD T
PR MEEESE ) &, M EEFAIR O~ —7 > b« 77 a—F 2 bHEn T
AL T Ta—F L OEENIRLS 722 TWD & DRHN SN TVDIE
HED A ELK) (cost sharing arrangement) (2RIt B EIT DM
ERAE, A HEENERIA L A E L IS OENEEE~OXIS
LT AFRELTOAL VI L - T TR —F~DEFEERIHED D & D
B - HEtEEA R LT 9, Zi, Lo EBEEFIGED Z o0k
MFEOA FAEORRE L, FHE T X IR S OFESE « OFRFHIC
Lo THRNbTRAEVELN, RMUT, A hh - T —FOHHAKE
Db & OFHES ST g 49

(303) Z D22 T, Monica Boos, International Transfer Pricing: The Valuation
of Intangible Assets, Kluwer Law International (2003) p.87 &/,

(304) 2B FEHEIZ 2T, Lorraine, Eden, Taxing Multinationals, Transfer
Pricing and Corporate Income Taxation, in North America, University of Toronto
Press Inc (1998) p.261 &4,

(305) ¢ M HHZRINAR D BOE OMBEBRINOBIED R A > MTOWTIE, 1 H - #ife

INETFEERUE SRR AREAROEE] 94~104 HEBM, MBEEHAS
1.482-TT (T= A b« v =7 VU 78K & OBMRIZIB UV CREBITTR 2 R E T 5 H k],
Methods to determine taxable income in connection with a cost sharing
arrangement) T/RSAUTW 2 M FEDFAM S L, CUT 15, A > L3k (CUT 1%
IZESL DL CPMIEIZE S b 0) . BUHlikEE (WP, ~—~7 v b« FxEX Z
A= a VIERUERFIE S ENE RPSM) TH D,

(306) FEMIIC DT, 29BEEER « Smith and Russell, supra“Valuation of Intellectual
Property and Intangible Assets” 68+ 157 HZ& M,
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% 1E We| axb-77u—F |~v—Fyh-77a—F| aAb-TTa—F
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(48 : Valuation of Intellectual Property and Intangible Assets by Gordon V. Smith
and Russell L. Parr 3Guhfli—BEaR ARG 2E & MEH & 0E OMERTAG ] Jeig
itk (CER 84F) 284 H)

(307) Z DRITDOWNTIE, AT « AR [En0E PE O EFEAG)] B Hrmel (OF
A% 16 4E) 72~73 HEM,
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3. EEMGIHMESEOER LOEEM
=00 57e B REFN 7 BTG PES O BN 72 AL Om A O SIEN
2B 2 MR AL, LT EREO@Y THAH B, WIhoT Fa—F
(KA 2 DD b 224 Tdh D O, Al 2 OIRBUTIE U THIPIZ e 572
Lo Ly Fin, FHMEOREDORKME L 2T — X OREEORE S, K
UG L TR S TNWD B2 bNDHZ Lnh, BIsIiEHH O®EH -, W
THOT T —F & LD L R THEAT 2 O0NRD BN, HEICE -
Tid, FEFICRE RO L RDOTEHRONEEZLND, EE. »hrDHE
PRl B2 1L, Nestle Holdings, Inc. v. Commissioner of Internal Revenue
HOHFABEHPRAR (TC Memo 1995-441) K ONZ DR TH 555 2 a1
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FECHIFTHERRE (82 AFTR 2d 98-5467) FD X 512, ESMNIBET L2 L L7
DGR E EDO X DT ONFLE THDLON R ENTRGH Lo
TSN OF RN TERE LT D,

O Nestle HETIL. AA ABEAAOKENCHET 5 TE2HB (Nestle
Holdings Inc.) 238 =3 T 5 KENEANC & BRI ERHE, AZFNHES
x| CREVEANCDBFED A A ATENANDTEAR O F2BIC X 5 KEEA
COBEIA T, KEMEANCIZAME2 TH RVOBERHIEZFH E L
DO, BIRFOFEEEFEDNETGHMMEIL 43 T H R THHELT, £
DR EFHE L UG L L3, BB RiE, HINREOFEAIG E DR IET
PRI 1E7 T 5 v (PEiE (trademark) & P85 (trade name) OfffE D
BRI ARHOFETH D TRHEBATET S 3E2TFH b Tidil,
185 T Rv, ZOMOEIRERE (FFF &2 BG L T RN O HEAR)
OAFEEIL, 1E1TH FrTidiel, 2T 4 8L EFHIicx 5720, 4
LD 2METH VAR LTHENHD LRE L2 LT, 202l
B 124 B ORFEINS O EFEDOTEM & 3578 EONS 2 T2 2 &
DR & 72 o 72008

FRRFRCRW T, JFUE EBUEYRIE, BT E b, RIS EIE A A
T LOBEMOT ., KEEANCO EFLO (RE L p55) OAFHEEIZ SV T,
MRERIR T A v BT /1] (hypothetical licensor/licensee model)
WZHIY | RS E 5 2 5FICx U TR T B0 3dh ) v A YL
T4 D7 1 —OBAEIZE SN TIRET D L DEBZFISIHT D r A vr
T 4 5k (relief from royalty method) ZHRMT5Z ENRYTHD L
FIRLTHNDY, ZnODORTIE—HLTWboo, ik BEY RO

(308) KENEANC OBEWUZLE/RE ST, AA AEANAOEARPL & BESEN 5O
0= R o TS, BINEIEL, KEEA COMESSBEAN %L, A AEA
AICBIEINTEPFEFRINTWDI EZ A, BIBYRIE, AMEINEIT> -0 %E
BRI AL ABEANATH D EBETEDL L LT, +24EBIC & 2 RE#H S A~OF]
HBOOFE EOYEREZ S ERT DL E2{T> TV D,

(309) MEEHEICHEKTAII Yy v 2« 7u—2BEETHRENRFIEL LCL, Bl
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BHBHAT 5T — X H IR b0 THY | SN, A0 pEHIE & g
BRAHEEICARD B A YT 1« L— FD 1 %~ 5 %DIRITINE 5 & T
HO ., RN 4 %N ZL 2L — FTHDH TR LI-DOIIK L, BEYR
AL, BEEOPEBIZBEIL TX1 %A TO L — RBREEMNTH 58, BilFl
EETHWDEMICEAL TE5 %D L — FRZYTHDH ETEL TS,
FRODEDMOETREFE (FFFE S L TORWES O TREAN) O
ARHBEIZ W TSV | JFERMAER L EREO 11T Rrewn s 55
1E, RIS H B RIZEOREE R Z b O Z R A TH > 7272 5
TR TEZTHS ) PRRARSICE SO TIMET ~ETHD EDEZDT,
AVAL - TTa—FILEILTAABT U b - Fx v va - 7a—ikiilE
HALTHEHLZLD TH =3 BEYRAINR Lz EREO 2 FJ7 Kv

WERIEE B A YT 4 BRIER S 5, BIRINISIE S 1%, MEEELFIATLZ &1
HAONWTHALLZBBINEEZ BIBEEICLV ALY v s 7 —CT5EXH
Thbd, aA YT 1 GBRIEL X, ﬂfﬂﬁﬂ%@ﬁ%%’?‘@fﬁﬁ%ﬁi ZOMRAEE
EHEIVIABUASINTVD DD EEELEGAIC, UEEZF~SHLH 2N
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WR=THra A Y7 ¢ IWAOBREES M= (ZEHFTOR EFRXBER A ¥
/V?‘4 L— N OFIBIHAEMME & 72 5, FEMICOWTIE, TETA M RER = FEAm A&
B 2 MEFEAG 5 E (WiER) 1 (http://www. meti. go. jp/.../0409%204_dai4sho_

kachlhyokahouhou. pdf [CER% 22457 H 26 H]) &,

(B10) HFFAWMMHB L TWVRWVWE SO EREIF L 1T, BEMIZIE, Flash 18,
Drying/instantizing O\ Coating EFREND LD ETH D,

Bl) AV AL TTa—FORBOTHLT A AAV Y b Fyyia-7r—kE

WWKZ(IQ)

NPV (I ZHFEAME, KIZMBEEORT G, SIFFREHM, of 1TFk&EHoFEyr v
v¥a s T7u— alIFHEEYRAIICLDHEERTHD, BHEEEHETDHIEE L
T, =« FT - LR LR SN DRI = 0ERe 25% /v — A i3d 5, Flik =45
B, FECL > TRFERT S0, B, ®iE BROEMRSLE L2
LN, TROLOEKITHWETH S & LT, HIFOBEBEIFRIZED 3450 1ITFHY4 3
HENVIEBEZFINIMTHHDTHY | 26%/—/v & iE, BT ITEI S & 55
BRNEENTVDN, BB OAREZMMED RS TH D LA T, TOEER
EIZAnD1ETHEZTTHD, ZNHOFEMCONTIE, TR TFEXA0E
i ZFIA U7 R OB MIEREG %) 237 > |~ Vol.63, No.4 (R 22 4F) 49
~50 B, Bl — BRI 2% OMi—RIAE TkE OFE 220 To

L) BE VT S OBUEME A FE T 5 HIETH D,
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EWVIETIE, TRHOFEMIZOWTIE, b F ., KEIEACEAEEL T
IRFECT& 2 X0 B loMiiEz A LizboTldzl, Lirb, FEEZ Zh
B ORI T 2 A BRI L TR, ZOEREITH Z LIRS Tho
EEZLNDZENS, FOMEICOWTIEL, A 6DOEIFOEIATT S
Lo TELDIHT A MBERWEDOTH D & LT, FFZEFME
(cost of replacement approach) [ZHHLL 72 F CHEHENTZH D TH -7,
FRREFRERC BT, ABEHETE, RO CREEANC OREIE L EE
DOEFHIE) 1220 TiE, £bZ b, ZNHOFELOFEE IS KEEANCO
HBFE DOEIHIFHI R E S BIRT 2 b DO Th o7 3895 2 L1334 Tk
L E, HBSSRE 0D L LRSI & B YRR L7 REIL
ERABEEZTH, BA VAT 4 - L= FBR5%EMAD &) 2 LITEE
LENZ &R E R MRT 5 L. 2O ORER O S OA I 1 {54 T
6EAFMATHY, 7=, L@ EFFFEmus L TVl E 2R E0R)
[ZOWTIE, —EOBIS A BRE . KENEAN C O — KRB &> T
BRIAALHOTHL LIS ARNEDOTHY | HRAEITH ZLITfEH) 2
A, 2O OEMOANMETH D & 5 HEFHBRUMNEARAT 52 LT T
e Z A AN FRET HMMERIEEEZINZ 726 T 9 H 5 R & FH
TLONRRETHLZENDY | PENTRET LD bRV GEHIZE~
DORBIAEL D & OHWT AR L TND B,

TR L, ERREHEEOETRE Th 55 2 IR B HIPTEI (162 F. 3d
83; 1998) Tik, MBEMFTNROT- A VLT ¢ SbREE, BESORIE

—#F%—] XT 2 FVol.63, No.4 (K% 224F) 96~98 HE M,

(312) YFLHAFET 27DICHEA SNFSIRIL, ERROFER 3 2OHEIFICOVWT,
2T 20%~40%DIEIZINE D & D Th o7, ARFAHR TR S NIotkx 205l 7
EORA L MER LSO L LT, Mildred A. Hastbacka, Valuation of
Technology Intangibles for Transfer Pricing: Time for Industry Initiatives ?,
Tax Notes International, Vol. 101, No. 6 (2003) pp.269-271 £,

(313) FHHIpTIE, FEHEBARES NSO KEEACEZHINT 57200 n— 22>
Wi, BEMARFEEINEZATIEERLDOTHD & LT, ZORBVWORIE E
DR A BRT HBB L RO Z IV IE L T 5,
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IR G 2RI & SIS 2 72 DCRHE A R 5 = 2 b 2 WO FHET 5
TeHDFIEE LTUIGHEBTH DM, vA Y7 mRET, SRS saT
LHEOFTANE (PRS2 250, MRS m 2 RET DHER)
AT OAEREE AFFE 2 5 T =B D iR S 292 2 & 208 U T—iRAIC
1 BIBRRERIE (R A YT 4 OSHANEE B2 D) %222 &R
TERNWI END, BA YT 1 GBRIEEZ RGO XS RpERRE S5
— AT S L RIS, PAIEOARME DM FEM & 72 B2, AT
L 72 o TV DS OAEOFHI AL L LTE, 2oobo s LT, &
DEIRLONEASNDRETHLONEFRANT DL ). Ak &bk
HIFHZZE LRT &0 D HIBAVR ST 5 O,

KETIE, LD Nestle FHPGREHIROIINITS | BIEEPEDEHER 72
FHIFIEOWT IS EZY Th DN Ele i b 2ol B, BEC, %%
STHFELTERY  BIlitFE L LTH, #il2 1, 472 Bausch & Lomb, Inc.
v. Commissioner F{FFABIEHIFT I (92 T.C. 5255 1989) DXL H i, #E
G RE D FFFE O RMBEE O R E ST OW T, MBLE DR L7251k & B
BRIV LI FIEOWTN G5 EEHFTICZ T AN DN o Te r — AR
G19  DHL Corporation and Subsidiaries v. Commissioner Z{f:55 9 }K[al#2
FRECHIFTEIZE (285 F. 3d 12105 2002) @ K 51T, JREE TR S 7o iHlERDS
RELEBESINTr —ARHDIN, b b, BEEEOFGO R K #
PERIEFICRER LD LR VD Z L%, LFEo DHL SRz T,
FRECEIET S, TRLBLE AT, REEHOZRFHI 21T - 7203, S PEOFGA E
MR TIARWEL L, PHENTELOTHD ] LI TNDHZ Enb Lk

(314) PEFRFHRIL., v A YT 4 SBRIEICOWTIL, PAEOMHEHSSEET A v bHD
HULANZ WD EZTIT ) e EICET HIREHD X O g oA LR 54T
ORI OMEZIEZD Z ENTERNE WS END D L TV 5D,

(315) ARHEMTIL, KEEAADPRETHMIEEEELZTDOT A NVT v K124 BAMER
L, ZO%MiE LToOuaA YILT 4 - L— 2, Bislilg L, % THDHIEN
M & 2p o722y, MBIEFTNE, KEEAADRTEETI5% L0 ) L— &Y
JANFEET D 27%~33% &9 L— MIZYTIERL, 20% &) L— FAEERY
THDHEHRLTND,
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ALED O,

FRLOMEY | BEEEOFMAFIEOESLLCHEADH Y e LTt b
DREENE « SHERMEDSENMGD Z &G BERAEALHI OB LT,
G EOMEOEREN 2T MEITO Z & ZRHEETHEVW) Z &2 L—1
b32 2 ENTEE LTH, BEEENEOBERMEORMBEN 2 b 0
LB LIIEVEENS, THZF . 20X ) R— bR - L LT
WARWEAIZIE, ESMC B S D B E E O D s b Z & &
PLIET 2 2 &id, K REER SO L 22 ERMRE <. IS OENSHE &
HHIL - L, L0EAMET D Z EMEREND, BAEOEE L. 2D
DREEEMT D MBI A RIIFICEEDL LHESND Z 0D ET
FEEAMAS BT O3 x5 & 72 2 G eSS OFLPH O IR L & G E O B HE
HIZ2FHG DV — AL & B SENBRL O O EEEE 2R & AT E ST, BARAY 7225 iE
U D ZENFETIIRONEERT S,

LR BRI ZRHEEITIT, SERE O EENA L O BT REOLE,
WMBAHAN IO AL (BIAE, [FHHIS 1. 482-4(c) TIX TR
FEHEERS95] (CUT 7). [AJRRAI S 1. 482-4(d) TIX MEE STV ARV
(unspecified methods)) ZED TS & 25, FELEPED BB /2 F L
EThIA LTI —F, ax k- TFa—F w—Frv k-7
—FIE. RFESILTWRWHE] IZYT 50D LAESIT R TWD R
CID Atk HBAETY, WREESOBEEN RN — LN EE S, B

(316) ARERSy DJFE I, “Although the tax court painted with a broad brush, that
is to be expected given the imprecise art of valuing an intangible asset.”
Thd,

(B17) BIZIE, NESAITHRARLTWD ERASHZRNOF =~ 7 U X b (Checklist
for Cost Sharing) D% 6 3#E (Document Set Six) A C (2 FIFIA T R) @
8T, MFESNTWARWHEIZIE, 2 AR - 77 o —F (BaXMIHTLI %
=y I AN AL TTu—F (EElxy o Ta— BIFIE) .
~—> v kT Tu—F (FHE#HEH, i) . 260 FEEZRES T
LOREEND] (“Unspecified methods include cost based approaches (return
on total cost) , income approaches (discounted cash flow, foregone profits)
or market based approaches (market capitalization and acquisition price method) ,
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and hybrids of these methods.”) &b BHITW5D,

(318) AR DY EZH 4y DO JFE L, “DHL may dispute the exact figures used by the tax
court in reaching its valuation, but DHL fails to demonstrate clear error,
either in the tax court’s methodology or in its final result. We therefore,
affirm the tax court’s valuation of trademark at $100 million, :-.” Td> D,
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