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Implication of Japan’s Move to Foreign Dividend Exemption Method

— Focus on Its Effect on Transfer Pricing and Tax Avoidance —

Executive Summary

I Issue of Concern

Japan’s 2009 tax reform package included a measure to move from the
foreign tax credit method to the exemption method for dividend received
by a domestic parent company from its foreign subsidiary if the ratio of
the parent’s holding of its subsidiary’s share is 25% or above.
Consequently, such dividend, which was used to be subject to Japan’s
corporate income tax at the rate of 30% after foreign tax paid abroad is
credited against, is now not to be included as taxable income for corporate
income tax purpose. Behind this move to the dividend exemption method is
the Ministry of International Trade and Industry’s request maintaining that
such move should induce more repatriation to a Japan’s parent company of
those earnings accumulated by its subsidiaries abroad and those
repatriated earnings would help activate the economy by being used for the
parent company’s domestic R&D and capital investment.

It is uncertain how much the move to the foreign dividend exemption
method will actually induce repatriation of accumulated foreign earnings
but it will surely simplify the procedure to alleviate international double
taxation on dividend and this merit of simplification of the procedure is
to be highly—evaluated. Even so, there remains a question of whether it
is right to adopt practically no measure to supplement this move to the
dividend exemption method in order to cope effectively with some demerits
and negative consequences associated with this move. It is generally said

that under the dividend exemption method it becomes more difficult to have
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a good grip on cross—border transactions and there are more incentives
for companies to shift their income and production bases abroad.

In fact, the move to the dividend exemption method might also have some
other demerits and downsides that should not be underestimated. So, it
would become necessary for the tax authority in Japan to take some
complementary measures to reduce those negative aspects. Now that it can
be expected that there should arise such necessity sooner or later to some
extent, this paper attempts to research and shed some light on those
negative aspects and find ways to cope effectively with them. In doing
such research, it is noted that there have been a lot of arguments in such
countries as US and UK over the idea of moving to the dividend exemption
method and there are in the case of UK concrete actions recently taken in
line with the argument for the move to the exemption method. Therefore,
in this paper, lessons are mostly to be drawn from those arguments and

recent actions in those countries.

I Chapter 1— Background of Japan’s Move to Dividend Exemption Method
In this Chapter, research is made into the classical arguments over
merits and demerits of the credit method and the exemption method.
According to the classical “production efficiency theorem” , Pareto
efficiency is to be realized under the credit method because, under the
exemption method, investment gets an incentive to flow to low—tax countries
even if production efficiency is low in those countries, so, the credit
method is preferable in order to contain such incentive and realize the
global product efficiency. However, it did not take long for the
“production efficiency theorem” to lose its supporters in the face of
such an argument that even under the credit method, so long as repatriation

tax exists, foreign earnings accumulate to a point where foreign
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subsidiaries do not need additional input of capital, with the result that
the credit method’s effect of clearing impediments for the production
efficiency becomes inoperative

Also, in reality, there has lately been a growing move from the credit
method to the exemption method in many EU countries. Behind such move is
a fact that in the midst of acceleration of the removal of the national
barriers for capital movement, etc., the European Court of Justice ruled
for example, in Petri Mikael Manninen case (C-319/02), that the imputation
method as a method of adjusting double taxation on dividend contravenes
the principle of free movement of capital now that under the imputation
method in question, as is often the case with the imputation credit method
adopted in many other countries, the imputation credit is not to be granted
to foreign investors to whom dividend is paid while it is to be granted
to domestic investors, and this kind of different treatment can not be
justified by relying solely on the principle of allocation of taxing
powers.

The above-mentioned growing move to the exemption method and the
increasing need for establishing such a tax system that does not stand as
an unnecessarily high hurdle for the international investment also seem
to have exerted some influence lately on the way of thinking in Japan about
the exemption method. Manifestation of such influence could be detected
in the comparison of the Tax Commission’s report released in July 2000

( in which it said that it is a widely—held view among many countries that
the exemption method fosters such harmful tax competition as tax havens )
with its report released in November 2007 ( in which it said that it is
also important to pay attention to such countries as US and UK where, in
the face of the accumulating foreign subsidiaries’ earnings abroad

attempts are underway to modify their method of adjusting international
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double taxation on dividend.)

I Chapter 2 — Analysis of Recent Arguments and Moves in US

As mentioned in the Tax Commission’s 2007 report, there have been
arguments in US over the idea of moving to the territorial taxation method.
The idea was shown for example in the report released in November 2005 by
the President’s Advisory Committee. The report proposed that the
territorial method for taxing active foreign income should be adopted to
help strengthen US multinational companies’ tax competitiveness, prompt
them to repatriate earnings accumulated much in low tax countries, simplify
the procedure for adjusting international double taxation, etc. However,
the idea of moving to the territorial taxation method is only one of various
reform proposals intended to address many problems the US tax system has
brought about and there are also some who voice various concerns about the
possible consequences of moving to the territorial taxation method.

Particularly grave is the concern that the move to the territorial
method would be bound to aggravate the transfer pricing problem because
such move is very much likely to prompt US companies to shift income to
its subsidiaries in low tax countries and repatriate it back to them
tax—free. In fact, even under the current tax system, the US tax authority
even with such a powerful tool as IRC § 482 providing for the commensurate
with income standard, has lost in some transfer pricing cases.
Particularly problematic are cases involving the transfer of intangibles.
For example, in the Xilinx tax court case ( 2005 ) , the tax authority’s
maintenance that the cost for the stock option provided by the US parent
company to its research development staff working in its subsidiary in
Ireland should also be included in their cost—sharing arrangement was not

accepted by the court.
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Furthermore, now that President Obama who had been a Senator supporting
“Stop Tax Haven Abuse Act” sworn in 2009, priorities have come to be placed
on such tax reform plans that would help increase tax revenue by
counteracting tax evasion and avoidance. Those reform plans include
measures to codify economic substance doctrine, strengthen the earning
stripping rule and transfer pricing rule. It is true that there are some
who are against such reform direction but it is deemed certain that some
of those reform plans shall be adopted under the 2010 Budget Act.
Therefore, in the future there might be a chance for the plan of moving
to the territorial taxation method to be on the table for tax reform
discussion, but at least for now it is not the option to be adopted in any

forms whatsoever.

IV Chapter 3 — Analysis of Recent UK Moves and Implications of Dividend

Exemption Methods in Europe

Some UK’s multinational companies have also complained about the recent
decline of their international competitiveness and showed their intention
to move their operations away from UK unless measures are taken to lessen
their tax burden. It was also a blow to the government that, in the Test
Claimants in the FI Group Case ( C—-446/04 ), the ECJ ruled that the UK’s
partial imputation system was possibly in contravention of the EC Treaty.
Against such background, the Treasury decided to include in the 2009
Finance Bill a plan to adopt the foreign dividend exemption method. The
Treasury gave up for the moment the idea of including in the Bill a
supplementary measure of adopting the stricter CFC rule, but it managed
to include in it some anti-avoidance measures to cope with the negative
effects that are likely to be caused by the move to the exemption method.

Particularly noteworthy among the above-mentioned anti-avoidance
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measures is the one to introduce the worldwide debt cap on interest aimed
at the upstream loan that could be resorted to in order to shift income
from a UK parent company to its foreign subsidiary. The worldwide debt
cap on interest disallows such interest and finance costs payable by a UK
company on intra—group borrowings (the “tested amount”) that exceed the
net external finance costs of the worldwide group (the “available amount”).
Also significant is the measure to expand the scope of the unallowable
purpose rule that is incorporated in 1994 Finance Act Part IV Chapter 2
§ 168A and so forth. This latter anti—avoidance measure is another
example of the principle-based approach taken against finance products
avoidance. This approach is similar to the main purpose test and is said
to overcome the limit inherent in the conventional black—letter approach
to tax avoidance

In the background of those measures, there are such facts as (1) the
UK tax authority realized around the end of 1990s the difficulty of
introducing a general anti—-avoidance rule in the face of the high hurdle
set for its introduction by the Tax Law Review Committee and had to lean
more towards other routes to strengthen anti—avoidance measures, (2) ECJ’s
ruling on Test Claimants in the Thin Cap Group Case( C-524/04 ) restricted
the effectiveness of the UK’s thin capitalizaion rule, (3) there are many
examples that take advantage of or even abuse those preferential tax
treatment given to dividend in some European countries and tax authorities
have not been so successful in denying them as it was exemplified by such
rulings as those handed down by Cour administrative d’appel de Nancy on
Societe Pleiade case( 2002 ), the German supreme court on Dublin Docks

cases( 2000 ), and so forth.
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V Chapter 4 — Lessons for Japan

In my writing entitled “Taxation of International Investment Income
— In Consideration of Major Countries’ Recent Move and Trend” ( Zeidai
Ronso No. 59, 2008, pp. 1~138 ) , I maintained that, as in the case of other
major countries, the increasing number of tax measures to promote
international investment should accompany measures to strengthen
anti-avoidance provisions. Now that Japan’s adoption of the foreign
dividend exemption method is a very significant and effective measure for
the promotion of international investment, and the analysis in the Chapter
2 & 3 also suggests that the exemption method would provide further
incentives to cross—border income shifting and tax avoidance, it should
be reasonable, from the global perspective on the balance of the measures
to foster international investments and the measures to counteract tax
avoidance, to take follow—up measures to counteract negative effects of
the exemption method.

From the above perspective, the follow—up measures contemplated or
actually taken in US and UK should serve as good lessons and the tax
authority in Japan should, with the introduction of the foreign dividend
exemption method, guard particularly against the problem of transfer
pricing and international tax avoidance. In fact, through recent cases
on transfer pricing disputes such as the one handed down on Oct. 30th in
2008 by the Tokyo High Court, it has been confirmed that the tax authority’s
primary fulfillment of the burden of proof on arm’s length price is often
very difficult. Such being the case, if the move to the exemption method
aggravates the transfer pricing problemas it is so argued in US and others,
such difficulty would increase vis—a-vis the transactions involving
intangibles that have lately plagued the US tax authority even if in US

the burden of proof on arm’s length price falls in principle on taxpayers.
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The counter—measures against tax avoidance adopted in UK also provide
useful lessons and insights. In fact, until recently Japan had a lot in
common with UK. Even now, they are similar in that they both do not have
a codified general anti—avoidance rule and the supremacy of textualism is
significant enough to impose quite a limit on the usefulness of the
uncodified substance—over—form doctrine against tax avoidance. However,
UK’s recent move to the principle—-based approach and the 2009 Finance Act’s
measure to expand the applicational scope of the unallowable purpose rule
is to open up a gap between Japan and UK in terms of the effectiveness of
the available counter-measures against financial tax avoidance. Another
gap can be found in the fact that Japan lacks a thin capitalization rule
or an excessive interest disallowance rule that could cope effectively with
excessive upstream loan aimed at shifting income to a foreign subsidiary

in a low tax country.

VI Conclusion

Japan might as well take advantage of those lessons that could be drawn
from the follow—up measures contemplated or adopted in US and UK in relation
to the foreign income or dividend exemption method now that Japan’s move
to the foreign dividend exemption method is also likely to give rise to
those problems at which those measures are targeted. When it comes to the
question of how those lessons should actually be applied, it might be worth
reconsidering in some cases the conventional view of the arm’ s length
principle (or even considering the adoption of the commensurate with income
standard ) now that such review is in line with the US Appeals court’s ruling
on Xilinx case( 2009 ), the UK Special Commission ’s decision on DSG Retail
Limited case( 2009 ), and some recent approaches adopted in the OECD

Transfer Pricing Guidelines as well as the EU’s Common Consolidated
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Corporate Tax Base.

As for measures to take agaist income shifting through interest
deductions, the thin capitalization rule provided for under § 66-5 of the
Special Taxation Measures Law must be reformed in such a way that it could
also cope with excessive upstream loans. In implementing such reform, it
is important that it also reflects the 2006 and amendment made to provision
so that it could also cope with such cases where an indirect loan or a third
party guarantee is implicated in lieu of a foreign parent’s direct loan
to its subsidiary in Japan. Also, an option of adopting a provision to
deny certain tax avoidance based on the purpose rule or test may also have
to be considered to make anti—avoidance regime more effective. The merit
of such option lies in the fact that a hurdle for adopting such provision
should be lower than the one for adopting a general anti—avoidance rule
with a purpose test and it poses a possibility of the future expansion of
the applicational scope of such provision to become a mini—GAAR as in the
case of UK.

It is true that the hurdle for the option of adopting a provision based
on the purpose test is by no means low. However, the number of countries
adopting the purpose test or strengthening it for the benefit of the tax
authorities has been increasing lately and the main purpose test, which
was not adopted in the revised Japan-US tax treaty in 2003, was adopted
in the revised Japan-UK tax treaty in 2006 and the revised Japan—France
tax treaty protocol in 2007. Furthermore, in the Japan—Australia tax
treaty revised in 2008, the main purpose test was adopted in such a way
that it could cast a larger net to treaty shopping. It should also be noted
that in a famous gift tax avoidance case the Tokyo High Court ruled on
January 23, 2008 that the taxpayer’s intention to avoid tax is also a very

important factor in deciding where his residence is. These examples might
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suggest that the hurdle for adopting a main purpose test in Japan is getting
lower lately.

To strengthen the anti—tax haven provision is also another option to
consider. In this paper, due to constraints on the allotted research time,
writing space and so forth, it was not possible to look into the conceivable
reform options for strengthening the anti—tax haven provision while it is
evident from the analysis in the Chapter 3 that such reform options could
also be good candidates for the effective supplementary measures. At
least it can safely be said that lowering the threshold of the shareholding
ratio that triggers the application of the provision could be one good
reform option. Adoption of some of the supplementary measures proposed in
this paper should help correct the current imbalance between the measures
to foster international investment and the measures to counteract tax
evasion and avoidance while some more effective proactive measures to
enable the tax authority to catch cross—border tax avoidance early enough

are also needed to correct the imbalance sufficiently.
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DBRIPUZONT, SMEBFEIERFIE 28> TOD T A U I0A F U R 2TBN
T, EHE, EAITR SR RO A Y S bR e & OBANRR S
NTW5, 295 LziRRid, EHEWRESIEROBIRS 2795 510, BRI
FE ORI S AR RIRRLZ B —ERBL A PR 2 A BEEL
£ LRBDLLDTHD, ZD XD REESMNEDOEAIT OV THIER LTS
VERH D] DRI RENTND

S E 2R Y AR SRR AR O 2iE, OFSME CEBRRE
RBBE EOREEZRET DFNSIEL TN D Z &, @FEMPETH AR
BENFEER LD Lo TETNDH I &, @I, Jok% L ES TR
FAANOBATIHMBEE > TETCNDB LR EDEENH AN, ZILHDOFE

(49)  FAEITH T 2 EBREEE LB O B Y )7 238D filk O im0 IOV TR,
HiF - HIJ% fl[“’r?&%ﬁ? ERDBIHOH Y I 11~20 HEM,
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(FriZ ERE@) 13 EREO@Y | FaLOBHIMERIEHIC O EEBE2 52TV
%, LREDOBHFERER THENONTVWDEY ., ZOX I REEEL LK
FEL7E L@ OWTHEHR L TV Z LI ETIESH D8, SME - Y
WEARFAREP AR SN b, A%IT, JOKRFICBW T, EAFTERER
FIEEEDOHEARIIH L TED L O RBEEROEMA SN TEY, £/, £D
X9 fiFEA B - BRI TW DO E WD SEERT S Z & R
FE L7255 L OMEE#O T, UFOH2EROE3IHETIE, ZomREzT
DELTBEREIT) 2 LT 5,
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2 CKEICRT Dm0 M L B
1 S EERBBT A~ OBATIR AT R

1. FBOENBERICRLEER

KEORGE - Bifil b2 < ORMECHMBE A TR Y | Follld, @Rlfakk%
ICERT DR OEERB R T D, B78 - B ORI IR DB 2 4%
ETDEDPHEEDORIBBRE->TETNDE, 20X RBHZHET S
oD OEARNLBHLER O EZ IS INTEY . I b OBIHISEREIC
X, BABEROS TFRR CITRE SN AWMU RLEROIENZL, 77
YR By I AL USAZ YT A, =7 « Zy 7 Z (LR doiZ
FIMIERL A2 B AT 572 EOEFNREERLEEN TN D, D OEH
FIZRBCEZRIE, Wb BURPNL L W 9 RO T, BUATOEHERLZTE < K
17 LIEBUE R Z MBS —ADBUARICBITSED ZEAEK LD THY |
DRNBRRAY v FEFDTNDDY, BAHONPEELHAT i T O %
WEBWTHBER - 7 AU v MABEESNDLZ LD, BT ZED Y b
L, WINOWEREZRATRETH L0052 K D8m b LT D
EVIDORERTH DD,

EBSRRBLHI L IR L - S 2 KD aam b L T D, I, KEOZ
EREAEOEEHE O T AL I THDEA, BUCRE S KX Z2[ME L
o TWDTIed, ZEECEOERES T OMER L D 255 L LB BUN O
TR &V EEEOWT N EBL T RE ), £, RFOEFHEE EDO X )TN
FURASHEDLDINE V) RBERGR LIRS TND, FELID, BWVIEABLE
IZRFEINDKEOBATOBNL, £ < OXEOLZEECEOEEHS %
B LTV B2, FTEOESMSERIC X B IE(ER 7R EABUL Dk & 9 RIE

(50) TNBLOWHEREZKDHEMDORA > b« HEREICONTIE, #FE TRE OB
FE YR DR & D7 P E— R aEEE I 2 B it oo [E BRER B SO R oA E S
— FBIAFIEES 704 B (CERK 20 45) 190~204 HZ R,
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bRATH D, £bT b, FriFOESNBERT, A7 EFSE ik DR E
RN Lo TUTOhN D I1ED, KERENESMEZED O LB EOBEMIT &5
g 2RI (FITER) RTS8 0 TFIZEF L) (“earnings
stripping” JIZX > Thitbnbd & Z A, EEBHZ2H 7T 2 EIFET 5
PHERA L N—T a VIRBI BT o TeAREENTEMRANC TRIFSFIL) 217> T
WHZLERBRT LT — 2L d D,

2007 ARIZMIBAE TR LT TRIZEHR L. BIEAlAs & OSKIE O FLBLSAY
(“Earnings Stripping, Transfer Pricing and U.S. Income Tax Treaties”)
LESNTZHES~OWMEETH, iSO ESBEA KRS R2MEE LTHRY &
FHRTHEOY, ROK 1L, ESMEEIC X o CHEERN UMM
ST D 50% 8 % PRA STV KETEAD 2004 4ERFRICIS T 5 [EH
SBEEE N & 2 OFFVERIZ DWW T, FHVEEDZ WIED BIEIZIE T2 6 DT
HDHN, B, KEE OMBISEAICIO THEAMLR D TFRBIA GRS T
BV, Elo, #HxOEEBHEZ AL TNDLTA AT FROANVH Y —I2fF
T D BEHEIE AL LB E OREIIRH L IC b D Lo T D, iz, RO
K2 32RLTWDIEY , 24 b OEICAFY D BEEIE A~OFFLEHIT, 2002
FLUBRE LTS Z b, LV b, ZhbDEA ~OFFBIEEOME
E, Foll, REICEZHEL T2 b0 LEZ bR,

(51)  AR#sEEIL, http://www. trea. gov/offices/tax—policy/library/ajca2007 ( [
2143 H 16 Bl )b AFHRETH D, EEE, AREHETRENTNDT—H T
1, ESMEAND KBS 2 K EF2OFREICH T 2 EEE X, BEAMNEACL ST
KELE AL TORVKEIEAIZE R, 2372 DK< 2o T D,
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(B KEMBEE 0@ ~DOMEE ( “Barnings Stripping, Transfer Pricing and U. S.
Income Tax Treaties, Table 4.3 )

(E2)
KERLEDT A 2T NITFT 5 R A KL & BIEE A~ OO HER
1388 R EE AL
800 FETFTA A
- 5 R
700 1 A A DF]
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(i KEMEE OES ~OW 5 ( “Barnings Stripping, Transfer Pricing and U. S.
Income Tax Treaties, Table 4.2 )
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(E3)

KERZED N A ) =260 5 BEE NS & BlEE AN~ OFFLEDHER
1400

WRERED N H Y~
1000 — DEEE A~ DOFFLEE
(BB ALY "

mEEREEDOAH—
200 - - FEE £ AL

19964 19984 2000 20024 20044F

(Kl REMBEE O#BE~DOHEE ( “Earnings Stripping, Transfer Pricing and U.S.
Income Tax Treaties, Table 4.2)

M, EA~OFEBEEORE & ORIRTIE, @ ORI ERI T3
LD EABIH TH D NERALE (IRC) §163 (§) 231989 & [EfEHYTH
% y%) (Omnibus Budget Reconciliation Act, P.L. 101-239) O FCF
B INTEA, 1993 FRIZIE, ARSI O A3 IR A OB AHT 4R B R HA
BRICHILFE STV D, Fiz, 2004 FFITiE, A 3=V g VEGHZxHLT 5
729IZ, IRC§ 7874 ASHEE 4, ABUEIL, HAREOFEFH 217> T
BRVESMEANR —EDEG |7 7 AATHE, KEBSHEO G FED YR 4 H
BEXIIMBECHUIG L. 2 0%, KEBSHEOKT TH - - LrLESMNEAN
DRRDORAZ TG T 285G 101E, HBIOEEROE IR UIKEEA & L
THBEIT) BE2EDTNE®, L, FRoWEETIE, ZhboBE

(52) A =V 3 VBT X o CREBSHOEEE 2 1572 [ESME N T DR R A
SCAME BRI O AN HIR SN 5 O, KEBESEOKETH - 2808 Yi%lH
INEND 60%LL EOMAEZTSE L CWDHEETHY . Fio, HAREEIE 2 80%LA
R DHEATIE. UEESMNENL, KEOFTERUE . KEEA L BRSNS,
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I TRIESFI L) oot s, Lavh, dEbER GRBD HF=X (E4h
A7) ICBATTAUE, TRIZSH L) ISR R 5 & OIRAan %Y
ENTWVWD O,

2. BEOERNERICHRIMER

PR OESEEEE VD Fill T WISz, KEOZEEREOE
TOHFEFIC L DFENRT L CTE TRV EWV S L EAMEL T 5,
WERE AT OFTEFET (12002 4F, #3CEEESMEAN] “Controlled Foreign
Corporations, 2002”) THOY DX 4 Di@EY, 5E N EOEELZE
T2 KERENGT S 7500 OBEESMEN (CFC) DN 77 2 DfkH
FZE & V73— N FEEEHT S CFC (FIAF 4500 FLAREE) 235 K fhbit 53k
Bixt R & 72 DB EIAIELCY 23R NEFY) THD L 1998 4£D 16. 0%
235, 2000 £EITIE 11. 9%, & 51T 2002 ££1T1% 10. 3%ITIE F LT\ A0, K
BEIG DI THIZ L - T CFC OFIFREIRENE 2 D BAICH 5 Z LT, #ilx

(63)  ZDRITHOWTIE, Aty TFIZER L, Bl X OCKEOMBISGSH ) 10~11 HS
AR

(54)  AFFHZOWTIE,
http://www. apps. irs. gov/taxstas/bustaxstats/article/0,, id=160026, 00. html
(PR 21 4E2 A 2 AD B,

(65) BT 3— R F(IRC§951—964 ) NE D S CFCHIED F Tl HEUNED 50%LL E
DAREOKEIZ L o TRAE SN TV A ESNOIEADHELEINEAN L EHR SN TR
D YEIENOHRHED 10% L L2 H T 2 KEKREL, BRIBEAOT T /3— K F T
5 ( BES7Z M) % IRC§ 951 (a) Q) FEXED HHEIGITE U TREDOHGIZED H Z
EPMEL D,

(56) %G & ipo - RPEY (K 4500 £E ) DN, 1998 25 2002 4E Tk, Hix, JFAE -
TR LX—PEZ ( Raw Materials and Energy Production )IZJ&9 4% 5%~T7%.
Ak AEPES (Goods Production ) 1ZJ@ 3 2 #hid 34%~40%. itig ¥ ( Distribution and
Transportion of Goods )% 12%~13%. IH#HEIHEZ ( Information )% 2%~3%.
Lergh - AENPERDEZ ( Finance, Insurance, Real Estate, and Rental and Leasing )
1% 19%~23%, P—t A ( Services )% 21%~22%% 5D T\ 5,

(67) KREMEEOESNF2OFIREIE, BEBMIE~] ( deferral )/L—/L DT, KEIZ
BT D E THBLORSGLE SN VORFRITH D08, 0D RAIOBII & O
WY T =1 F FBETHY, IRC§952 NiED 2 TESFEHFTE] ( foreign base
company income ) X° IRC §953 NEH D TEERFTH] ( insurance income )IZf4F
ENHHOTH D,




63

X, KE D EAL 40 OREFED CFC DESCREIPR L= BRI EIX. 2002 4
IZ1E 2610 {8 R 5 7= DA, 2003 410 1E 3210 {8 KL, 2004 4E12 1% 3890 &
FANERIMLTND EDEEFHENDHD Z LD LR END %,
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(H : B AJTHTSHET : Controlled Foreign Corporations, 2002 DX 3 E DF — 4|
SV TIER)

KERZENKELT D EIMNENTH D CFC ORI KENTEFE L TV 7Rn &
W) LR OBBICKAT D L OB, 2004 F o K EE ALk

(American Jobs Creation Act, P.L. 108-357) M T, IRC§965 NF-HTE
Tz, RESRAERBHEE Cdb D AME D T T, KEOBIESHEA CFC 2621
BD — DS IZDOWTIE, 222 HEY 23 EMEEE GRK . BT 5 FRH)
DOELHFOEE) B2 55 ChHY . Fho, BEMEBREICHE SND Z
L TENEHREZ ] (domestic reinvestment plan) (ZfEV, K[EH
WIZBWT—EDH (EAKE, WKL OERRES) OdIcmE
EENDHZ LR EESMEE LT, 2004 45 10 A 22 H OERTUTE S OFEBIAE

(58) Z @ RIZTOWTIL, Lee A Sheppard and Martin A. Sullivan, Multinationals
Accumulate to Repatriate, Tax Notes, Vol.122, No.3( 2009 )pp.295-296 &M,
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FESVIZER Y CRENZ R D BIATD 85% % & Tk (Z DG H FMBIHIL 35%
M5 5. 25%IET) THEVWIBRNEZTHZENTEDZ L EN®,

WNERAT OFFRE R ([—EERR Y OSZHEL S #E6R ], “One-Time Received
Dividend Deduction”) (25 &© 2004 4 TIX, KE THBLHS & 25
720N CFC OFIZ£1% 8040 {& KL T D03, CFC 35 9700 ¥EADN, 843
BEADY IRC§ 965 NED D LFLOEEHEOHAEZ 2T, 2o DIEANK
2R X H 72 3620 £ KLV, 3120 /& FADMEBHEORSG L 720 | 2650
B FVOYERNRD by, EBEE OB & 72> - PEREOK) 3 4
&, CFC O#E L TIERIED 3% % H 510 QW EREMEERENST
7oFRE (1060 /8 R/LORE AT 0d, 840 (& FANEERE OGS L 8-> T
W5,) IRDHDOTH Y, EEHEOHEA & 7 - T EREEOK 5 530D 11,
CFC D% LTIF 10% % D 21T Ehnarta—¥— - BilabEN
ZT SR D DO THD EOREDRINTND

Fio, LROFEHEHC L D & KEOMRENFT D CFC O¥UX, W T4
REFEICERTL. SN TVD HORZNN, 25 OEN D DOBLAELY R K UM
BEBEOEAFGIHRNOIZK L, N2 =N sy TV TIHLER
7o/ 27200 CFC 72 6 DBLARL R K MBS EEAEI S I XSV b D & e o
TWD, BRINZIE, AREOEEHIE OW A 25 1 728 M OFIG 7Y 90% % #
210, BWRABENEWVIEC, S HR—N, vL—3 T AT F
P, HA R, TANT U R, M BTSN a—F AA A,
AT 2—F LV DE LN ENTND CFC LT bR-bDTH Y |
HEOEHAZ T 2R Y OFIE D 0% LT Th - 7o DiE, MHEFIG D730
Bz, BA (9.9%), A~ K, a7y, B, M7 70 Hh, 7TALEF
VDERITHNLEINTND CFC LI bz b Dl /> T 5,

FROFEHFHDR L TV DRERNLED O E RV Z LN TE D,

(569)  TERNERE T T ) OFEIZOW Tk, WERATER (Notice ) 2005-10 2,

(60) WNEBATOREBEFETHHLL Y R~ A /LA ( Melissa Redmiles ) 23MERK L7=A
EEHTOUNTIE, www. irs. gov/pub/irs—sol/08codivideductbut. pdf ([ 21 4F 1
H 30 A1) &,
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L Vb, IRC§965 D F, EILD CRC M 5 A D ELYIZH T 5 KE TD
BLAHZ BT DA NS5 2 bNZZ Sk > T, B4 CRC T LTV
2BEED XL BENICER L TETWDHA, EiL CRHERIT, Eh
FELERL Lk, WEBATR, i db2nioit Al (“a
relatively small number of corporations”) T&H D LB TWND LT,
BERBMEATTLIBEAOEBERS, LT LT, Lirb, TD£L
. TEOEBOREREOEm N —EH O RBHEITR O TN D & 5 [ 23R

FIIROBND, FTo. B &AT O ES O CFCix, —FDE L TR STz
HLOWETTEEVHEALEDONER, ZNLOELXDELIX, ¥ v 7
oA T DE D ITBIRMENE X TH D,

TEIZ RO 5 Tl KE D A7 40 O RAEZHED CFC D BIEFIZEBEIRAED |
FREOEBHENGE L O Z S8 D, 2005 A2, 3000 fE KU L
TV LORERPTFRENTNDR | TENFEEE 7 ) ([ZHl- T CFC
5 28301 RV OELY %521 F 7o 364 42 k5 & L TIT o T TR B 5 25>
WZhpo 2 HFEL LT, OiYZ2ZELEAEORERLEY Shi-&8HE D
BHCHBARRIZ AR < . EePENEE RS Z2FAT -0 ETh o7

LIFREB 2 bRV L, QY SNEEENENEEHMICER ST
TR RENRRICEN D Z L 2R T 07— A ERNT L, OREY S
NEESICBIIMST bNRNE 25 TENERE YT ] O F THEIEShT
WA g BEROBIEAL) IR SN2 — A7 e &0 ) s
Fonsd oz amE bbb, T, ZOXHIREEEHERT IO
il o> FEREFAAS AL F O J0am S b 2 B TIFEEL T 5 @,

61) 220D HERIZ DWW T, Sheppard and Sullivan, supra “Multinationals
Accumulate to Repatriate” , p.296 =&,

(62)  ARFEREFIELFERR R B2 R LTV DT OFEAIC SV TIE, Roy Clemons and
Michael R. Kinney, An Analysis of the Tax Holiday for Repatriation Under the
Jobs Act, Tax Notes, Vol. 120, No.8( 2008 )pp. 759-768 =M,
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(HH4h : Lee A. Shepard, Tax Notes, Vol. 122, No. 3 ( 2009 )p. 295 DXIZIN%E )

W DT 7 7 A (Peter Defazio) #H b, KEMREOBIAM Z M X
D2 EIIIERTH DA, IRC§965 2 F4 C L= kEREMAIEL, EF
AT 2R EALTVD L LTH, BHANERICAIL SN DX, KE
BN TTEARL, EHMCBNTTHDZ 0D, KETOMHEEEHIMN
322 LichiBhier 52, Eio. PMEERRERICHBIeE 5252 L
ERDNFEEATLOREICEFT L Z LIXTERNWEDRFIIL - BT,
ESMC LCTIEAR L KEDERNIZI W TEBRICEE 217 5 I3 LT
BB EORRE A 52 2 L 2 aReic T AR & LT TR IRIE HI (7%
] (H.R. 1796, the Bipartisan Job Protection Act) ZH#LEL TRV, =
D X9 RS EN 5T EARRBERO TN, ERNEE~OA 2T 4 7T & &
DED LR ERETHLEOFERERLTND

(63) ZDOHEDOFEMIZOWVWTIL, Clemons and Kinney, supra “An Analysis of the Tax
Holiday” pp. 760-761 =,
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3. GATT - WTO HEL DEEHIZHRLIBER

i, CKENZRWT, HEERBIB S RASOBITRE WV O BRIk E kD D
FREE > CEERICIT, KEOBUE EO—#E g HEERE . BIF &
BHIZHT 5% E (General Agreement on Tariffs and Trade, GATT)
O SOMFE G HERE (World Trade Organization, WT0) & EfkZEES

(Appellate Body) 12X o T, GATT <2 WIO 2NZkik4 A4 (export
subsidy) (ZR%4 72 LTS, REBERELHERT 2 LEEICELN TN D
EDFEELH D, —HEOEHRERE L (3, 1971 FRAEICE VA EN TE
N O EBEAIRR 72224t (Domestic International Sales Corporation, DISC)
WZPET D BUE, 1984 FFITHIE SITKE D REsMRIER AL (Foreign Sales
Corporations, FSC) \ZBT 2 REMHE . AT A ED DREHEICMNA T,
2000 FEICHEE &7z T8E B4 TS HE: ) (Extraterritorial Income Exclusion,
ETD) #3802 BETH 2,

DISC & i, TRC§992 2N %A (FIZED 95% LA L3 B AR T &
D2 EmE) AW TENORBIEATHY | YHEANTZI v a a2l
O EHEE LR Lo 2 =2 TE 248, 1976 4F 11 H 2 HIT RSz
GATT DA E: (L/4422-235/98) "Clid. DISC 735 GATT16 =D T CTEEIE X T
LB IR Y T2 L RMAVREN Y ETo, 1979 FFOHILT 7 > RO

(64) GATT D XVI AL, TH L, BEDOWTNAOYFHEN, B L XM, &
DS OEFEM ORI A IS5, XL, YREHEE~ 0 4 Y O A % b
S® 5 &L 58 < FEAS AR O B 2 ST B & DM 50 Ok AT ) b M
X, MBI OVEE - FLEE A5 -+« | (“If any contracting party grants
or maintains any subsidy, including any form of income or price support, which
operates directly or indirectly to increase exports of any product from, or
to reduce imports of any product into, its territory, it shall notify -+ + +”)
ERED, Fio, FMEBIX, HEOYEF NG ORI L CHibi&E 5925 2
EUEL B - A ZAT D T OMOYEF IR L CHEREL B2 WBE ORER]
WEERV, o, KBEOHPIDOEREHET L5 THA D T L2 HELFHILR
WL TW5b,] (“The contracting parties recognize that the granting by a
contracting party of a subsidy on the export of any product may have harmful
effects for other contracting parties, both importing and exporting, may cause
undue disturbance to their normal commercial interests, and may hinder the
achievement of the objectives of this Agreement.”) & EH TS,
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(8L 4 & FHF% BRI (Subsidies and Countervailing Duties) \ZRI9" %
TER N 1981 ED GATT BERSE TIE, L ERICES < FBUHIE A i
GATT AAEE U 28BN &R M T B o) TRV, Bt L ClEL R
ZWAT DB L TE, SRR T 5 Z BN ETH D L DR
fRDR SN2 &Tp AT T OREBUFIE, HEEROEZAFERMA L
. KESMIERST &7z FSC &3 U -8 C B EoR e 53 25 2 &
&9 5 IRC§921—927 ZHEE L= LW ) R B D 9,

LT AN, 1999 4510 A 8 HIZ WI0 23383 L7z FSC /S /VEEN, 20
[SCM 7R Y A | (Subsidies Countervailing Measures I1lustrative List)
ORI B9 123V, [ - - INEREN, 3L T XUEE CXE O T 2
W3 LHANEOAF L OB OBBNIEB T 2Rk, Bl b, 5 =ik
THB [ DN L 723D CTRE S LD RS T ALiE 72 5720 & 9 R
% TR T 2, + » « 23727 77 (e)ld, MEAED, MW E It =
DARZEIZ K> THLNZEN TGO “ERBL A BT 5 FERA# LD Z L &
HIRT2EMEHTL2HOTIEARNY] ELTRBY 90 2 @wliliheo
BIRY A N EED DA BEEID T 7T 7 (o) TIX, THEEXIIFEHEICHESET
DARFED S T3 L <UD 5 R & EERUUIRREAHES D278 X
TER Y 7R Sl L < (TR AR BIES 2 M OBIE L | ST BT
B D, FSC b GATT (Tl 2 LHEH S B L 9127257267,

(65) CKEBUMIZ. BT, FRINGEECERA I TV 288 - E 218007 20 & i #fiBh 4
WS T D L OFERETo TN, BT Uy KT, 202 EREMEIT5E
MR L7,

(66)  SCMBlZR Y A~ DRIE 59 DJFSCIE, [“: « < The Members reaffirm the principle that
prices for goods in transactions between exporting enterprises and foreign
buyers under their or under the same control should for tax purposes be the
prices which would be charged between independent enterprises acting at arm’s
length. -+ Paragraph (e) is not intended to limit a Member from taking measures
to avoid the double taxation of foreign—source income earned by its enterprises
or the enterprises of another Member.”| &EDHTUV5,

67) T T Z 7 (e) DJFEILIL, “The full or partial exemption remission, or deferral
specifically related to exports, of direct taxes or social welfare charges paid
or payable by industrial or commercial enterprises.” T 5,
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e BN &I DN THI 7o R E &~ LT BRL o 1999 47 FSC /311
AEETIE., EAORFEEE LA U FMEEEL i 2 EERICON
TIE. B IR LW as, daH RF (B U o217 O i H 3258
WZOWTIE, BB A Y T2 & OEMEIIREINTEY O b K
I35 &, IRC§921—927 OF, BT D 15%~30% 3%l & 4T
N2 FSC T, M EREEDD SIMBE 1. 15 ([« « - HHB AN FEET
B LHIINBEOE, NMBEEOELIZEW T, BURFCAEHEIC L - TTh
NOHBENLERPZ D L5 - - TbL, Q1) - - - SHRTHUEAE
UhZ&ERPBINOBANHEEES NS, IR Sy (Bl i, Bife
BRO XD BB LOA T 4 7) Yd e - - 1) ST D Lo E
NTEY® Fiz, BEINAHIEEED D SIMIHE 3. 1 FKEICHES LT
MERHDLEEZLND T,

FRO XS ZMENRED b2 Eonh . KEBUFIE, 2000 42X, FSC
OfRPVIZ, IRC§ 114 OTF, FHLERICES B E OFIE EOMEEIEE A
T 5 ETI 245E L, —E05M (EATOHBa R ML 2EREL, Bt
THEASNDIEELIRTT D7 — A%) IS4 T 2ESEE NI X DTG0 —
EENG & BT RATREN DIERT 5 Z & & Lz, WI0 o EfRFEESIT,

(68) M) DIEMEIAREMEERNTVD EOLH L H D, 2D X5 Atz >V T,
Gary Clyde Hufbauer, A Critical Assessment and an Appeal for Fundamental Tax
Reform( http://www. iie. com/publications/papers/paper. cfm?ResearchID=373 [}
K214 1 H 271 B] Y&

(69) SCMHE 1. 1 £DJFEICIE, “ -+ a subsidy shall be deemed to exist if: (a) (1) there
is a financial contribution by a government or any public body within the
territory of a Member---, 1i.e. where: --- (ii) government revenue that is
otherwise due is foregone or not collected( e.g. fiscal incentives such as tax
credits ) -*7) Th b,

(70)  SCMIHE 3. 1413, [+ AT OAfiBI41T, 1 FOBKICEW T, 21k&sh 5, (a) 1k
AFIFRITBNT, B TIIEOIDIENOEED—2 L LT, MHEXFELIC
BIRENTHAHBIELED, WO T 4 —~ U RRFT #8481 ( “--the
following subsidies, within the meaning of Article 1, shall be prohibited: (a)
subsidies contingent, in law or in fact, whether solely or as one of several
other conditions, upon export performance, including those illustrated in Annex

L7 ) EEDTND,


http://www.iie.com/publications/papers/paper.cfm?ResearchID=373

70
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. RFEEEZEROBREEEDHE
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OOTIE, KEEANANBEICE LIZEARMR (PE) 28U THELTT
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& D HMEBREERR O ERIX 350 R TH Y, 100 R/ (450 K—350 KIL)
DIEHUERR RANERE L 72 20, K6 0@ TiE, EAANCETEABS
B4 & 72 B JEBEE D ) S REBIIATS 300 KA TWA 720, /. SMER

(71 ZORITOVWTIE, WI0 D EfkZEE 28 2002 4F 1 A 14 B2 L7 #EE (United
States —Tax Treatment for “Foreign Sales Corporations” Recourse to Article 21.5
of the DSU by the European Communities AB-2001-8 (WT/DS108/AB/RW))Z [,

(72)  AEBAEZERREE O o Al A 3R & 72 o T B RS 4 R R 23 BRGR L 7o 13
1) ( TIEA Industries, Inc. v. United States of America {4 8 K[mIFEaRE P
ke (253, F. 3d 3505 2001. U.S. App. No.00-1221, No.00-1535 )) DA > MZ
DOWNTIE, RE - A [RBLERREI T4 O] 449~450 H& M,

(73) 6 T/R LT-B. PNERAT® Theodore D. Setzer ( Deputy Associate Chief
Counsel ( Strategic International Programs ). KEPNEREATOREERBEME
i RIKAOERS T 1 72 AHY) ) AR 21 429 A 16 A DREICT 2 HHE 22
BRERBISTIEEZDR ] ( “Key US Legislative Proposals Addressing International
Taxation” ) & L72ilEHZ W CIT o OB 25 E I L0 TH S,
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RIPDTERSND LT TETBY ., ZNLOERANRIEICIE,
TEFEBSTKA~OBATIRD L 5 BRI b EEN TV 5, il 2T, 2005 4
1R Shie TR, A TFROBEMRE  KEBH OWESE] ( “Simple,
Fair and Pro—Growth : Proposals to Fix America’s Tax System”) & REEh
- RKEEFE R Z B S #EE (“Report of the President’s Advisory Panel on
Federal Tax Reform”) Tb. 26 3= [fHFELFTEMHIZ] (“The Simplified
Income Tax Plan”) 123N C, TREBIN 2R [ESMFUR TR 39~ % fH - = 23Rl

FR (“territorial method for taxing active foreign income”) DL

(14)  BIZIE, SEBAEZERRHE 2T+ 25 AT — L ~ORMGHHE (REG-156779-06 D ¥
H Oz Wi, i - i THRBLERET 4 O] 406~407 3,
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KRMTEE B Z B RRE TN RS T 0 Ll OB TE - 8 L ERMH AR
DT TIE, KEMREOES OB Gl R OMERL 721t OREEINZ2
EN IS (“Foreign Business Income”) 1%, fHEFFITEESWCHEPLE
N L LDl D DFFFHTER L CORER IS D B S,
KETOEABORBLSGIREND Z L &5, Zhucs L, KEMEIC
st U CES OB 123308 S S ATEROR) 75 0 K 5 22 ATEIRYFT S (“Nobile
Income”, SZEIIFTGLCFEMEDEWVETR) 13, RHIE LT, KETORA
BROKTER L1372 5 RVAT | 2 OFRIER B ES TOBATRIZ OV TIE,
KENZEWT, BUTOARR Ty b EATIE AR —FEREF S 0 T ChiH
PEROM SR L 725, Fi-, BRROMNS LR ENTTEEREIE DD
W LI KRERFEOEMOEERITIRD bR L LD,

KAFEFEMZ RS REENRS L T 28 L ERER T R 0 =72l
A EOREE - RA 2 MTL Z OO EARFESMNE TR Sh T D EAT R
PREIEE L DR EIT) T LI Ko T LV BfR b D LA 5 IRDERIL,
AREETRE SN TODOHEEERIBS R, v ¥, FAYROAT
X OENFIFRRHEEDE 2 1B WT, ENEADENO 20 H155
Bl 4526 2B OB E D K 5 12725 T D DOE il L OR
L7ebDOTHDL®, KREERTRS SN TV DOHIERHT, 174, RA

(75)  AREFETRIN TV D EEERBHIE OUERORA b EFHEIZ OV TR, #
o DREFRBCEHAE 2 B 2 OB SO —E BRSO 23K D sam o sh B8
TB—EE—] 77 AF A Vol.41, No.12 (AR 18 4F) 39~45 EBIR,

(76) AEO T CHBAbRE RS2 RESELIEEOTRANCLI DXy XL - 7oA
UHIBL SR, DD EEDTFANCL DX ¥ B XL a0 ADOPERBED bR
AN

(77)  AEFTRICIE, EAAOWTICE W T HERBL S 2 W ESNEEISERE
5, ARMFEREE S EENA FEITENC X o T D TEIATAS I, JRBIE LT, B4 F
EFRICEZYT D,

(78) FEAMIZDUNTIL, Peter Merrill, Oren Penn, Hans-Martin Eckstein, David Grosman,
and Martijn van Kessel, Restructuring Foreign—-Source—Income Taxation: U.S.
Territorial Tax Proposals and the International Experience, Tax Notes, Vol. 111,
No. 7( 2006 )p. 806 ZM, K[E D CFC L— LZHOWTIE, Mk 55-57 BB, 45 &
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WmEEE hrs N T4

REBMENR TS o ] 8 M FrEEUR A FRIE UCEREL | RAIE UCRRBL
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BEEAEHRMER 10% (AL, & —MHRIUIZ10%  #HRZ2L FHIELT5%
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HRRGOImMK =, k@Y, b OREINAREE EOSA. CFC S ClBixis L
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—AOHAKE hHb0REE V) IZFR %)
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BEHFERARR FHL FBLSAARKERE | R L BARB NN
DS E D EJF R DTS T S e
£EM - r—R 5 HEL &

e

DEARBMGBRFEIZONTIE, 83 B 3 1 B,

(719) ARROT., £ OBEBEAETIE, EIMEROMEEHINT 2 KE TOR AR Z
S ERBBRIERRE DTN &> TR T 2 Z L 3 C& < e 27, L EZRABS
KXOTFTTECHFLBUIH L VS S, KREO T T, £OIRY TS D &
IMBNELD L FHENLA, TTh, BAEME LS &5 el EREHT &KL
T ORI ARZDPEE LV E WS RELH A D,
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ERERADR ABRERITFIC By DRI EARBIMGERD

BRAREN BoSnd K DI, BLHERBL AR L 2D

DES L N OV FERAE Y O | BRROREOT
e R AN T, 95 % (T il Bt & | o DBAfEOFF
R 2 AN, KIE L, RV D5 % | EETeHE
JEHIRIHIE § 401 oy, SMEIBUEE  ITFERRAR T

O [ FAR L PEBR OISR & 72
—/v] (IRC § 864 O 7RO PEBRAS AT
»nOE O D DER LD
“worldwide

fungibility

approach”) Zff

> CEY

(W # : Restructuring Foreign-Source—Income Taxation: U.S. Territorial Tax
Proposals and the International Experience, Tax Notes, Vol.111, No.7
(2006) p. 806 DI HN%E)

2. BRARZEERDOBREEEDHM
REMRELEREHR ST RE L L, KEEBMERSOREEROM
2%, 2005 4F 1 BIZHER S L NP T S 2 6 RIMBIZEZ (Joint
Committee on Taxation, JCT) @ Xy 7 R« a7 54T ADM L ERL
FHOUED 7 DFFEIREL |, “Options To Improve Tax Compliance and Reform
Tax Expenditure”) CMEINT-MEZTERS SN TNDE (BT TJCT £
VL) BEFHND, JCT B KFEHAEME S OMEFR & HLARMIC
R R - SIS L TR, Eiz, EEEREBIREom L
DI Th DB & 78 5 IS ERNI KT 5 i EE R R O ST IERL S
DERGIIND IR DS TR B DNV | HIEERRE EOREEDE ST OV T,

(80) A FMBEBEEI /R LI AEREET, http://www. house. gov/jet/s—2-05. pdf 736
AFAHETH D, AMEENRES T H2HELELZERSTXORA > MeonTik, it
i - A CRE OB ESE ORI & it 193~191 S,

81) JCT B#OTTH, WHRERDDIZENOLE L 10% L, EOKXEEREROH
LENFE2ALETH D, RBERORG L 2 B RWVETRE, 73— FI2X Ve
SNDHFE( ZBFTRE & 2 OMOEWFREIEZ AT 501 ) TH Y, RBiakRD
KR LR DL, 73— b FICKDFBLOK G L& 72 670G (F Do To
5 ToH D REFRIFTECATEINEDIR VTS ) TH D & ST b,
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DR FET DR BRBOONDE Z LD, JCT R KFEHBMERSO®RE
FHRTRIN TV D HE L EFERBF X BUCOBIE OBITIC 5 2152 5 81%,
DI TRE ST DERDEEZLND,

Bl 24, BULRI~DOHBE L N D BB L THD & OJCT BO T T,
ABLARBR O GE & 70 D EAMNITAHT B 5y S 402 E o —H (BN O e 56
—REIFZFLEEEM (stewardship expense) %) (ZOWT, Z OHEER
EROBNI L L INTWDDIEK L, KE#EMEESOMEELEDO FT
X, QOFIE K ORI Z B 2 % CFC RO FBHRSICOWTIE, Redhay
EFEERAESEIEEICRET D O THAGAITIE, PR L Shiz
WHREMES & 5, @ LB o MifT A LLRNC B S T RIzE &
OB IRFTAEED O DN DB Y DRRBIRIR E SN R EDERANH H Z &
"o, KEEHNZESOREERN/IES T AE LRI AFXO T T,
2005 4735 2014 AEITHNT T 548 {5 R OBUIER AT 5 & RETH b T
% JCT ROLGA LT, BUENE U D AMERIEIIFA SN TH A D LD
RAEPREN TG

Loy | BIBYRICE > T, BUN~OEEL WS BENLT D L,
KEEHBMZEROMEER TRIN TV OELEERERSFALY & JCT £
TRENTWDLHEEERRBFNOFNEE LWERETH DL L) Z i
RAIM, JCT BOFTTRIEDL BN TV DBIMBENER T2 L ORERSH D
DIFTHRY, Fio, MRAHERGEOCHITIREE WO RENST D &,
JCTBOFHM, LVRERL O TIRVNEEZLND®, Lo T,
WTNOBELEZRBRFLBOFRNLEE LW HIENE, Zh e F0
ZONWTNDOAY v M T AV y NABEBETINCE o TRR ST bD LA
HIDB, WTFNOERD T ThH, FrisOESBEIMEE S, £ ORI, Bk
M RIENTEIULT D 2 & LR DD TIIRNNEEZ LN HIEN, EN~D

(82) ZDEDFEMIZT OV TIL., Merrill and Others, supra “Restructuring
Foreign—Source—Income Taxation” pp. 808-809 & ff,

(83) T DRDFEHNTOWTIX, HiFE - A14E TREOFLBLH R S O BRI & 5k
193 HEH,



76

FEPEBEREA~OEE Y 0 b 2 FTREMN B 5 78 EOMBERH 5 7,

1.
(1

B3 ET T IRA T  L BsiAk R & D BIfR

BEnffiE sl 0F AL L BRR

) ErffifEEIREDBRIK

Fieo#y, HEERFHFREL KDER OISR L T\ D, KMERE
MZBROWMEERL ICTRZOVWTNARAINTH, KEOZEEMRYE
DA INIA ET B THS 52, TOHMIEDE  IHERREICBIET S =
Lint, BEAON L, FOMOKEOMEIE OE 225 AMIC I > THE
HTab0THELEORFLH D, £, KEEADT A NVT v R1-4a4:
D 2002 F-OFEIL, KEPFHEE DT — XKD L 183 RV THLIN, 7
ANT V RIZBITEEDOEAFERICEL LTHD L, DR
1% TdH 5 13T R, FIEOBEICL b0 ThHL ERAEIN, 25
FTBE BEABEN 12.5% THET A /LT 2 NITK 17 18 RAAARFHIRIL
WAL, Fio, RKEOZEEMEET, KETOEABE (35%) & 12.5%
DFR L DENLAEL HBAMOER (22. 5% X 137 & F/L=31 {F FL)
ZEBLTND Z b, DRI BIRIC & - T, 2002 12, KED
LT ANT o RIZ 48 & RAFHYOMBIERN 5 SNt LW L L7

(84)

COXDBREEND D Z L SIS, ERR ERBOME L LR, H
TEZMBAXEABRA L &b, HIIE. BATOIMNEBUEEEZERRSGIE OO
THBRIE~ L — VA FEIE L, BSOS 2 B AETRICE SN THERT 2 7
WA I N—2a v (ERAR ) FRICYWIET 2 2 L1I2 LT RBUTIRIEICSGE
THEDERNEDD, 7V b rad—HiRb, LEERRBENG, THEHEICTL
7o RETERRBIHI ) ( “burden—neutral worldwide taxation” )ZRZEHEE LT
W5, DNDEE - HIERORA  MIOWTIE, flifa - Al RIE ORLBLH Bk
HEORIRNAR & 7 194~195 E |, Rosanne Altshuler and Harry Grubert, Corporate
Taxes in the World Economy: Reforming the Taxation of Cross—Border
Income (http://www. ecoweb. rutgers. edu/altshule/research/200626. pdf [k 21
#4422 BB,



http://www.ecoweb./

7

HEOERMbLH L,

AT, KIETIL, 1999 FEEDN S | A2 0 R R BHO TG O ES SR A
TOND Lo THEY, ZOFRE, HAOFRHDOFRNRKE MO
ZRT L D BN U TV B, 2003 4R K 1N 2004 AE DA EFHR AT (General
Accounting Office) DIREEL . Db kEREIC L 2 ENfO TS24
OF A OKE LLENHROIERFESIC X - T, EA~OF RSN THR
TWHZEEMEHL TN D®, £, ZEBEEN IV —TRIEOEE
DEANZ FBREICET S TRHRREZEBRE O 7+ & M b
ROLNDLEORMFHLH DL, 2 b ORBESSEI D220 B FIEL T
WHZ L, BEEICEED D KEREO TSI OFEABLRIMENE . (N
2= TANT U R, AT UL RPARA AE) TOFRIERIT, EBL
ERmEmOEL GEE, BARKROAF#%) TOFIRERID B EICE
ZEERTHNEBRATOT —Z 00 biERTHZENTEL®,

DI G PTG D ESME R B A &8 U TiThi T D Z LIELE. L
Du Pont de Nemours and Company v. Commissioner ZEfiEsREHIFTHIE (221
Ct. Cl. 333; 608 F. 2d 445; 1979) »»bH bR END, AHEecix, ¥
T A e A T AANAFT B RS TISTAEZER] ) FE £ D SRV kMl %
FERLEFNEE LWTHAS, oD, (1) xHlioZ 4 MEA AT
BlokoTHiEERIND Z i3 EBEx b, (2) MERS Lz LT
b DL XMOZYHEEZTEYL (LT 2 Z ENAERTHY, (3) EY(LTE

(85) MM DIEFEIZOWTIX, Martin A. Sullivan, The U.S.’s Multibillion—Dollar
Subsidy for Ireland, Tax Notes International, Vol.39, No.4( 2005 )pp.297-299
S,

(86) Z D mIZDOUNTIE, Sam Goldfarb, GAO Calculates the Percentage of Corporations
That Paid No Tax, Tax Notes, Vol.120, No.7( 2008 )p. 623, Martin A. Sullivan,
GAO’s Ho-Hum ‘News’ on Corporate Tax Compliance, Tax Notes, Vol. 120,
No. 7( 2008 )p. 624 S,

@®7) M 2 B f5 M 1T o W T X . The Economics of International
Taxation (http://www. taxfoundation. org/research/show/153. html [i% 21 4E 4 A
20 H] )&,

(88) MM DHT —HIZHOW T, Robert Goulder, IRS Statistics Reveal Increased
Global Integration, Tax Notes, Vol.120, No.8( 2008 )pp. 724-727 &,
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ol LTH, REERETHRE DRHMMIL, THSTARZERM ] I UIZh
DTFTHDLZ b, iz m<EEL TV E LESE L0 SRS E
KBDENH T LIV ERBSINIHANAERFEL TN L&
BURBHEEL TR @ REHEOYFHE Th o7 KE OB, A4
ADFEFhE OWMEIEB LU T, A RTPFHBEELITO LOEREZH LT
Wt WH ZEIFH LN THho T,

TEANZ, BIFSYRIZ. EFEO . 1. DuPont HassREHIPRHRD X 5 72
S OESEERIAR D 72 D RELAE STV D & D 7 — A ClEic+
5T ENRTEEN, b, MYHOFHROENABEEOGIT, AE—F
EROBIO L ICEBIIROONLBRTHD LOHERMbHDH L HI,
EA P2~ OFFBIRIE e b D Lo THEY | BaI O ONE
RATREOFES Th., BB BUH OB 2 20 R #E TE Tungn
EOMBERFET D L ORI NTWDEN, FRIMBIZEESD 7 LA v
/X— F (Edward Kleinbard) # R & . 2008 4 2 H o [® B AL Hi i &
(International Tax Association, IFA) OEAITEBWT, [BHsfHME ILIE
ATWB ] (“Transfer pricing is dead.”) T35 & DA I
TWHRD 5% RBLEEA~OEE IS 2 F | KBLEE O
A TICHERT 5 & KEORA O~ &\ 9 BB HICREUE

(89)

(90)

(1)

(92)

HHNAEDOFETIL, “It would seem to be desirable to bill the tax haven
subsidiary at less thanan ‘arm’s length’ price because: (1) the pricing might
not be challenged by the revenue agent; (2) if the pricing is challenged, we
might sustain such transfer prices; (3) if we cannot sustain the prices used,
a transfer price is negotiated which should not be more than an ‘arm’s length’
price and might well be less; thus we would be no worse than we would have been
had we billed at the higher price.” T®» 5,

MINDIEREIZ OV TIX, Martin A. Sullivan, Extraordinary Profitability in
Low-Tax Countries, Tax Notes, Vol. 120, No.8( 2008 )p. 725 &,

Z DEIZOWTIL, Martin Lobel, Henry M. Banta, and Nicole Gueron, Barclays:
A Test of the Administration’s Willingness to Collect Taxes From Multinational
Corporations, Tax Notes, June 28( 1993 ) p. 1841 &,

MM DM OV T, Martin A. Sullivan, U.S. Multinationals Shifting
Profits Out of the United States, Tax Notes, Vol.118, No.11( 2008 )p. 1078 &
JiTE]
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THZENBEEIND,
EBED L Z A, MBEEDOREFETHD 73— (Harry Grubert) @
F9IT EBEREA~DIEFRRBINT DIV TN D DL, TR 7= b1
TIE7e<, B, Z2< DEMOBEE GIBMIBIE L TV D L OBz A L
TWAHEID L TR0, DD ARS OBERIT, AR
B OB RBINCE R ST F = v 7 - - By 7 ZHAOHBEAIC L 5T,
AEOH EMEES N Z EN—RERoTNWD LDfEfNH Y @ 7
N= R, PRDLEMOZLAEEZEET 2D TRV, ZA—RH
DRI L T D DL BRI N TV S ETRO R EE DTV D DI,
Bt 12 & D FE BB BER O B E FEN A L DT THH E VI /T
B | WFFERR IR DTG FED 4L U B TG OBHRIL, D720 b hiGA .
[ 4y faE249) (“cost sharing arrangement”) ZF|H L THEITEH TV
D & DRELRTONRERERVRPLTHEL TND O,
(2) IRC§482 AN

EREDEY | FESA~DOFFBECRE IR OMKL LD X5 BN H
2L DEMBLNLTINTNDD, £bEH, 1954 FICHE SNk
E OB BUH OARILELE TH D TRC §482 (ABIAIC I DTS &
PERRORBR Sy . “Allocation of income and deductions among taxpayers”)
X, TRAT R, R FIERRIC X o CEBE I B S b —
DL O, EES L IEFES BATHLIED, KETHES L
b DOTHDENED, £i2, BEE L TOA0ENIIEMRR ) o —RI
BWTIE, RO 2N b OFEFEDFGZ WIS EL 701
VETHD LRI AT, 2 b OFESICEIT DRI, i
B, BUAEVERR JUXZ O OPERROFEY TOREZ A THZ LN TE D, &

(93) ) BDEWIZT OV TIX, Martin A. Sullivan, A Challenge to Conventional
International Tax Wisdom, Tax Notes, Vol.113, No. 11( 2006 )pp.951-961 =,

(94)  Z OHBEOSHREROFEMNIC S\ TIE, Harry Grubert, Intangible Income,
Intercompany Transactions, Income Shifting, and the Choice of Location,
National Tax Journal, Vol. LVI, No.1, Part 2( 2003 )pp.221-242 &,
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EHTEY O AEEOEER PRV BRARLDOTHHEN) ZEIE, 2
NWETO—EDOEHGN S SRR LIS,

Bz 1X. B. Forman Company, Inc. v. Commissioner F-f2f 2 iK[al#EFk
FeHIFTHIZ (453 F. 2d 1144; 1972) % IRC §482 OHERED K& & &8 <
FIRSIF 26D ThoTc, REMETIE, KRENEANBEESHITR L TT-
T2 AL, ST ARG TRV E LT, IRC§482 ([ &3% | Bl
BURPER S SOFE A Ui KENEAOFTR & L THRET D05 2170,
DD AGT DN & e o 7o Dy ARFRRIPHC BT, ZERRIRHIT
I, IR DRGIREE TH D & Ok A T8 hH, TIRC §482 DAKK
Lo TV LRE - B9, FIEBREIC X - CEEXIHEIC A - 306
INTWD -« - - MHBOBAHEOERZ 192, &L IEF0FEE N
SRS E D ZETHY |, THHEFS., » -« RANTRE QPRS2
AFUIHETRWVIRY | JRFRRENEE 52 TE72) &0 ) mE R
LT3,

F 72, Boyer v. Commissioner HFPFFAFBLEHIFTHHIL (68 T.C. 3165 1972)
T, RETHAMPEENHE L TWVE == v 7PREE LR
BEOCEEROIZIMITONTE LT, MBEFICBNTH, 20D ER
BEOFRE LD STV /2 2 L 2vD | IRC § 482 1IR3 < G Ol sy

(95)

(96)

KEEDOELIL, “In any case of two or more organization, trades, or
businesses-*-owned or controlled directly or indirectly by the same interests,
the Secretary may distribute, apportion, or allocate gross income, deductions,
credits, or allowances between or among such organizations, trades, or
businesses, if he determines that such distribution, apportionment or
allocation is necessary in order to prevent evasion of taxes or clearly to
reflect the income of any of such organizations, trades, or businesses.” T
H5,

AN D Y3y DI SCIE. “The declared purpose of section 482 is to prevent
evasion of taxes or clearly reflect the income of --+ organizations ---owned
or controlled directly or indirectly by the same interests.” , “The courts =« « *
have given broad scope to the Commissioner’s discretion in making reallocations
of income, where the exercise of this power is not unreasonable or arbitrary.”

Tho,
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AT e BB S RO IN RS TH DN EAHE S 720 | ARSI
B DMBEHIFT OWEIL, 2D DOZEEEZEET DNED L DT
Dol DLW E THICER L, MBIEEPNE. T - - - RATRE
DR & IR SO S 2 72 OIS TS - EERR AL 0T D HERRIZIEFE T H 0 |
DN DHERRIT, MBLE OB O &I XL —# 23, BRI LTV A EN
Wb b3, b L, MBIENFELITHICEEL, hoF = LS
RS CTHB T A AL HEECThH oA L IT ol b D LD r—2
B ES] LV REHERLTND O,

IRC§482 D FCORNTEE OHEROKE 1%, LRHIRED S bR
TEXDN, DDA D72 FIATHEST 52 E B AEETH D Z LI,
WBE RS 1. 482-2(e) (2) (4) 23, AMSTAZERIMMME 2 BET D12 DHE
L LT, OISTAm#E L YEYE  (Comparable Uncontrolled Price Method, CUP
). O FIRGeMiFS FENEE (Resale Price Method, RP #). @i kuEL:

(Cost Plus Method, CP ) % iE®., [FHHIS§ 1. 482-2(e) (1) (iil) D%
DIk (Other Methods) ZEDTHEY ., TN HOHFEOHEA EOESR
JEAr ., ZONEFED L72oTBEH 00, EEIZIE, RRE@OICERL-
IRC § 482 DB L 72 o N2 E DL BRSNS, EFR@ERFET S
DOBFIZESENE (Profit Split Method, PS #) TH Y., HHFT L. Hlik
KGIBI AL L K 9 23581iE, FIRR o BENE 0w A A% 4 DR ]
RTHDHELT, 1982 FFITHEE Sz IRC § 936 (h) 3EH B 50/50 D)%
SIEILADOEE TOFRREHE RO r — A b D,

97)  ARFEHIROMFEE S OFESCE, “c ¢+ the Commissioner’s authority to allocate
income and deductions to clearly reflect income is broad and extends to any
case in which by either inadvertence or design the taxable income, in whole
or in part, of a controlled taxpayer is other than it would have been had the
taxpayer in the conduct of its business been an uncontrolled entity dealing
at arm’s length with another uncontrolled entity.” T& %,

(98) O LI RFAEBIE LTE, LFD3) ( TIRC§482 DR )DOTEKT D
Eli Lilly S{AEBiEHIAHIE ( 1985 ) 0358 b b, Bli Lilly FHR T,
ES O 1AL DO MR E I L DPTERD 45% & KEOBSFITE Ly L, 55% % Yi%E
HNFSHEICES T D2 ONRZYE TH D EOHMR TSI TW5b,
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ThITx L, WBLE OMIAEEMEG [ TH D Z & DIGEICR D AES K
Wz L X, Bl 21X, Wisconsin Big Boy Corporation et al., v.
Commissioner HE{EH 7 MEIHERFHIFTHIME (452 F. 2d 137; 1971) 25
bR I N D, REHR T, WBENT 7 T v A AR O T R
S BAF T L RIS SRR Tk e & U CURMARLE ~DiB
IR 72 FTAREC 53 24T 5 M NG TH DGR ERIE L 72 ) | PERER
HFTE, ERATH2MBLE D, X 0N EFEANC A 24 2 ISRl o
SEEEEAT o TRV SR L, BUBSJRA R L TV D28, ARFEMHR T
13, T 8482 [T BLAHERITRATRE OB DD TH Y | #efil
Frid, 230 2Ra B AEE, ERPSUIMEEZ RN D TH D Z L MFE
HEINRWERD (« « « 202D EIFFT52L LD L0 HbHER
ERTNB®,

¥ 7-. Spice Theatre, Inc. v. Commissioner -} 6 }K[EIHeaREHIFT
P (346 F. 2d 704; 1965) Tix, MBIE OEEREZFHEEANCY —X
T LRMINFETI, DD HERE - TE < ORI 21 BEIEAN T
E, BIERK L OFIFEN SN2 &A%, IRC § 482 ICHSW TS
EIMANCFTR & BLoy 3 B Ay DM Tod, 23h B ALy O LA T 23 [
L0 REAHPICIN T, FERECHTIE, 205 4055 OTEIEME A R
¥ A F LT3, 2225 Il E FIICBE LTk, TEREHOTTENH
Wit Cdh 5 & OIGEETITMBIE DAV, MANTREE OWRENE D DI,
FNRHEE IR EGHTH D Z & BMBEDE LTESETHY . EA
JTEEIC X DEEHEOWRBOUIE AN & o 1o B 0NR D RE 1T FIGEE
DOEETHY | HIRARFEICRT DICEEED] LI BXFITLEA
ETHDENHERR SN TN D 10

(99)

ACHH D Y G5y DIRSCIE. “The power to allocate under 26 U.S.C.S§482 is
discretionary, and allocations between taxable entities under common control
is to be upheld in court unless the court finds the allocation is unreasonable,
arbitrary, and capricious.” T %,

(100) ARFEHIRDMF%E 5y DJFESCIE, “The burden is placed on the taxpayer to prove
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(3) IRC§482 MRF

ERRO—HE ORI, IRC § 482 & OBMRIZI T BBUE Y BRI O HER D
REZLMBEMOABEORE SR T HHDOTH-72A, 1980 FLL
e, MEAMORmWEEEREL R LTS o EAMEIR & O R BRTEA L
THEITRD L, HBRGRIRG I DFAEICRE <IKAFT 2 IRC§482 DR
RAPBEETDHZ L Lrolz, EEE 2B ANERL. ZORE. Bl
MMNERERD D Z & L o7l LT, O R.T. French Company v.
Commissioner FFFLBAHIFTHIEE (60 T.C. 836; 1973), @ Eli Lilly &
Co v. Commissioner FFFLBLEHIFTHILE (84 T.C. 996, 1985) K NZED
PERFE Ch 58 7 KPR BCHIPTHI: (856, F 2d 855; 1988), (@D.S.
Searle & Commissioner FHFLBIEHTHIB (88 T. C. 252; 1987) . @Bausch
& Lomb Inc. v. Commissioner FHHLEBLEFIFTHIR (92 T.C. 525; 1989)
KO DY T 556 2 WEHEFREHIFTHE (933 F. 2d 1084, 2
Cir. 1991) ENRHETF N5,

FROOFFTIE, EINEADR, JFRETH D KEOREEANIR L,
THMFED T A & v 2 & A5 223 T, FEE, EMICE> TFE
FIBVE STHA S T2, D D BRIDRERE STtk IR ORFFEBRFREE 17 &
Z 30 U CIRGERIZE DN BRE TN U, 2 OfER, JREDBUS LEERT 564 H
BEDME Y 2B 22 o 7o 72, BB Y RIE, ARSI 3R AN HI - T
WZRWE LT, IRC§482 (ITHD & | RIS L CBMINZR TSRl Y 21T -
7o Z L7 ENEE & T o 7o’  ARFHITE TIR L AESRAIRRE I UV T
FOBELIZFEEZ TP TECWRBLIE, FEE. X0 ARIRR0&MLE
DO F TR & KRG LIFI2TH A D W, BRI STV 2 EBEEH &
DR BANCEA TS . AR ISV TE, AR ONEN

the determination to be arbitrary. His determination in this regard will be
overturned only if shown by the taxpayer to have been arbitrary or unreasonable.
A determination as to whether or not the commissioner has exceeded or abused
his discretion turns upon questions of fact and is subject to limited review.”

Tho,
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FHEHHEEETh o7 LW CE ZLLE, BLE S ROFRICITARIMA 72
EHIREN TN B U,
FROOFETIE, REOBESHENT A LT 2 RICEY. LI F2ttic=
VRTNL R e T D RO RIS A T D MR 2 A B L. E %t
filil LT, HRICEAD 5 %A ORI 2 L7223, BT, KEO
BIAFICHRE L, IRC § 482 ITHKHL L CEMMC T 2 F %y (1981 4E4r & L
T 2,359,331 R/, 1982 4F4y & LT 18, 425,750 FV) + 55 %1T-7-
ZEMMEEE T oTn, REFHRIZEWT, BB, RETH DK
E#StEOFRD LY TRV b OO, THEIZMNL L2 BRIC S 28553,
G EDERIC K > TR RFRE 2155 Z L O 2 PR 2 L 5 7
A YNAVT 4 DXILEEIRIO T TTA B AR ERESZ L2 Ly
DIFHAGENTH D) Z b, AMEOFAITREED IRC§482 ITES<E
b, HITREETH D & LT, RO BN D IBIMNZRFTRELS % 1981
HEAFITOVTIE 1, 674, 000 /L, 1982 4E4y & LTI 5, 541, 000 R/LIZI4E
T2HHWAETLTND,
FRQOFOVERF TS . PERECHITIL, M, RFO5E,
MIGEPED T A & L A OB EE S TWZ R T. French 4 (E
ROOF,) DG LRIy | BEEED T A & A O TR
EEFTDHIENHEETHST b DD, AMFIZBWT, AR L 7=
fRICHDE L DT AV A TH -7 BIE, FERATH D KE OIS
T, DB E KT SETHZARNEMEDO T TEHRNZ /KA TV
THAH ZEITHETH D LT HRBEYUROERICOWVTIE, +4r7RiR 0L
WD LIFEZBNT, £/, RT. French FHIPFBIECHIFTHIR TR

(101) AfETiE, FHENEANOBES IS LTl 2155 2 & 72 RHES , vy

LEEHASE N2 EHMEE 2D | BIBYRIE, IRC§482 (TS x | JRd ol
HEEIRR ST 200 21TV, DD OZEEITRE RO DD, 225D
B ORENFSE & BEESAOILEOMEIZH T D27 LEMSICHEY L, KED
BURBINBRBLERDNE LTV D & BB YL ROERICON TR, AFMEHR I3y
HaNngnot,
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STz RR (TBHORERS R IE UTe 2 L2 X » TEA LR O O A EED
B2 A TIIRL TRV BRYUTHLILENL1? | FETHD
AL ORIBLEA TR TR A HIBNC BRI 22D SR LTV D,
FR@oFTIE, WEEELATHKEORSILE TV M) aTE
S OBE - EEEEAT O KE Ttk L OB ORI - S B FE O
RO FAMED A 5056 % D — B ADIRMEE 24T 5 IHE - T F-Efhn
OB U CSHA DN T MO SR & 72 ) | ARG
WO, ABLECHEIFTE, TIRC§482 O F COMAITER OREHERIT, #HiE
DB I2NG AT S e T B 72ev, Bl E, BE L0 b
HOVFEEEZ AV EATREE OREZFHHFNICHIEL TH 5 5 72D]
WAITEE OWRENREE, EHUIMEEZ RN DTHD Z L %FE
LR ER S0 EWSRAIEZHR L0019 AHRCTRS
NEMEHRT. MR L 24, ERO B Lilly FHEMBEHFRH & Lz
FIERRED S D TH Y . IRC§ 482 IT LS BATFEE ORI SIIR LR E
WZEERADNFRO BND & LT, bRy O%Z T HEIET BN T S
TWa,
FROOEETIE, KEOREEN, T Y S FREEHRL L
W T RO O BT & &3 E%&@%ﬁ%%%%ﬁ?é&wﬁ%%
DERE S, T D%, YL TS, MEAREA R Lo R El &
V. ZHEOFIREBS LI Lokt L, B 4RA IRC§482 (Zfk#L L <
BB RS BT U EATo T 2 E BRI L o 7o, AR

(102) Bausch & Lomb F{HE5 2 [RHERFEHIFTHIR ( _LRL@OFFOEEREF IR ) Th
B &7~ R.T. French ZFMBLE AR O L35 O CIL., “What later
transpired in no way detracted from the reasonableness of the agreement when
it was made.” T 5D,

(103) AP Y FZH 4y O B 3C1X . “The Commissioner of Internal Revenue’s
determination under I.R.C § 482 must be sustained absent an abuse of discretion.
The taxpayer must meet a heavier than normal burden of proof and demonstrate
that the Commissioner’s determinations are arbitrary, capricious, or
unreasonable in order for a court to redermine the deficiency.” T&H 5,
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PRSI T, BB, RIS ENEIC RS < Sl B ¥k
K DA~ OB 72Ty 24T 5 B & T L7es, R a4
~OBIENEEINII TR TR & OBBE Y RO TERITEE SNz,
DN DHUBECHIFT OHIWHE, E OFEFFHIDE C b AARMITHERF S 7223,
AYERAFERCIL, JRED R Lo B St o AR O A % 1-2tkn
—EBEHTARE L OB RITESWTESHITEIMM TS LRET 5 2 &
EEYTHRVWEHIRSNTEY, R, BFYRICE > TE, JREFELY b
—BLELVANEDOLD LS TS,

(4) ISR EDES

HIZEERGIC X 20BN &L LD EO~@OFHFF I3 LT
IRC§482 ZWH T 2 Z LI EDORANDH D Z L AFR#END L 97z
ST Z L EEYF L LT, 1986 4FIZ1E IRC §482 IZA—/S— « B A ¥ )L
TAFBEEHEIND ML) (“commensurate with income
standard”) ZE 7% B (TR EEOBIES T A B ADHEITIE - -
ZOBIRRT A 1 AR DFTRT, Yk BERE IR E T~ I
JE L2 b OTRIFIUZ AR LR, ) ABMENTZ &0 SRR H 5 1,
AFEHEIT, 1988 FICPIB Y /3R LR (Notice 88-123, A Study of
Intercompany Pricing under Section 482 of the Code. [ (B#xffif%) H
FE] (“White Paper” EFFEND,) THRRLILTWAIED , ML REN
FIRBEROIRRK & 72> TR, BIEE R TG SN2 b DO THHIRY |
ZNREVFRE A EDBEEE A L TS b0 T b, @A INES
bDOTHD,

PTG E A SR 975 2 &IV T ek o IRC § 482 O F Tl
RS RIG | DFAE L7 W EITIE, TGS FE OB OB ST & I
BREETERRBIAIT 9 LW OBERMEEBT L LN TERVWT—2ARH Y,

(104) AHEDHBEEDIFE X, “In the case of any transfer (or license ) of intangible

property---, the income with respect to such transfer or license shall be
commensurate with the income attributable to the intangible.” T %,
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ZDED R —RTHT D70, BisS N EREEITER T 25T
BEARETHZ 03, IRC§482 DA LD R X — b ENLESIT Hivd N
SEBERRA L D&Y RIS, BEIYEZORFEHTA L -V 27D T
HEAY3HT) (“functional analysis”) ZATV, HUB1MYFE OMXII 2R
HIRS U A7 I SW BB EEORAICER T 293 2/ a3 2 2 &n
BAEMEEZEZOND VI FRICE SO TIES (LS TR Y 19 ARHAE
DT T, BRI IEREEICER T 2S04 2228k, & L <X
SIS FEENAHETHRENT A R - U227 UTRFFBOL(L 2 [k S8
D7 DI EM RO FRE - Fhdsy (TEMMHAE]) . “periodic
adjustments”) AfTion b Z & &7 519,

B T(BiEfIH) AE] T, OECD 28 1979 4£(2363 LT [Blaflitk
L2 EERY¥] (“Transfer Pricing and Multinational Enterprises”) &
SN2 REZT RSN TV D R (T—E DTS IS 5 L AR Wik
ZRDODEE BRI 2E (ZEER¥E OBRFRRICERT D Z &id, WL
BEMIEOEEEZT = v 7T 5FEE LT, BTTOMOFERGL
7RV A T DR E ORI O FCRRT 2 A ER RO T T e —F

(105) Z DX 9 o HiEE, BRI EEFAO T CO~—r v hTFa—F &
S DG T 7e—F LHhEin, TERICAECFLE] ( “actual profit
experience” ) EEARMNIZIT [FARREIN-FEE] ( “anticipated profits” ) &7 R9"
bOTHDHEDEZEZINHTHHDOTHH L OMRETIrME DD, BEREIHTO
FERZOWTIE, M E BN S 1. 482-1(d) (3) (D) B/,

(106) EMIFHRE 2 b 5 M A A § 1. 482-4(F) (i) 1%, —HE&2B 5 MM % B —
THT LY PA L MO T CRIEEENSBIRI N6, KFilBUEED FCiikEn
XY, UEEEEICRB T NERGICHIET SR OREST LN TE
Dot v RIRERDHBUFEICIB N THELIT O PEPERET HITEL., BiFH
A, YA ENER SN TV A HIM A L TR T 5 FHESOH < ORIES
BT 52 EnTE5,] (“If an intangible is transferred under an arrangement
that covers more than one year, the consideration charged in each taxable year
may be adjusted to ensure that it is commensurate with the income attributable
to the intangible. <+ + ¢ In determining whether to make such adjustments in
the taxable year under examination, the district director may consider all
relevant facts and circumstances throughout the period the intangible is
used.”) EEHTN5D,
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ERAL, £, RERERBAFTE 2561, (V=1 VixkilkE
T2 EZHFOTTH) AR TIERNDT TldRWn ) HITERD L0
MSZAEFEFHIO T CH, FifHic /%179 E TGS FE ORI EZ BRI 5
ZEIEHERE N TR L, £, MSAEMIRSITYH, EREEICERT
2 FtE DZACAITIR U TS FRHE AT O (A 2 A AT 2 L% 4 B DT
. EMIFTE L MNLAEFANCAE T2 b DO TH D L ORI T
% 109,

PSSR EA ML RN AEET 2O TH L0, o, 8T
DVENH D DN E &Ko TITEMm O RHA 20D TR W8, 1986
LIRS | KEOBIERBIHN LR 2 )70 CYE & iz, BlZiE, IRC
§ 482 |ZB89 % 1994 FEMBEE S AR TIE, HEROIMSZAZERMRE D FE
FIETIN AT, FIZEHHER (Comparable Profits Method, CPM i) &Rl
53%1E (Profit Split Method, PS %) AMBANSH7-iEds, MBIHE X, IRC
§482 DM ZYEBRT H7-DIT1E, MATRE OABEICES SIERAR
AETH D Z & & NI OS] (“arm’s length result”)
ZaR LTz ECNEE L2 AUER S0 E 25099 [EHIHIS 1. 482-1(c) T
I BBEHETE MM OREH ELRERbD LT D TR

(107) AEETRINTWE D RMBOFE L, “( Its criticism of global

methods ) is not to say -+ that in seeking to arrive at the arm’s length price
in a range of transactions, some regard to the total profits of the relevant
(multinational enterprise ) may not be helpful, as a check on the assessment
of the arm’s length price or in specific bilateral situations where other methods
give rise to serious difficulties and the two countries concerned are able to
adopt a common approach and the necessary information can be made available.”

Tho,

(108) IRC §482 |29 5 1994 #EMHA FAHHHI § 1. 482-4 (F) (2) TIE, [ ( Blsfliks )

HE] ORSNERMCK L, EHRREOETIR L E—7 « ~"—=25IT 5
M, EEROFFESUIFTRD SN, BIEH MO N HITN R T RIAZN S
BO LT 20%MNICINE 2 5 A% I3, EMRREOR G L7225 L EhTnD,

(109)  DASZAZEMIES | OFEAE) L%, MEBAHA S 1. 482-1(b) Ti, [ FERHEE D

[FERZ PRI O T CRBRIR B 21T o 72 /A A L 2460 ( “--the results that
would have been realized if uncontrolled taxpayers had engaged in the same
transaction under the same circumstances. ” ) CTdh D EEFZESINTWVD,
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J7iE— 1] (“best method rule”) MERFA &AL, FEROEEITEMITRT
DEESNBRL S EE AN /2 < Te o 1o 2 E 05 MBI OSCREE(TIE R UL
PRIV BEICHENED Ll oTz,

FREOMBERAS 1.482-1 (o) () Tik, [BIEH G| A7 A2
IS OEREEIL, FEFE - RWO T, HbEEOTE 2 RMIT 2 5k
WEEDWTIRE SN2 IUT R e, Ledd> T, 7 IEO M Bk 72
BRIENIX A<, £72, HDFEMUOFIEL Y LRI L v {EETX
LENS ZEIThRR bR, BALEFREMEG I OEBEIL, WAR DA
LoTHRETDHIENARETH Y, TOMOFENEH INBNZ ED
SEREIZME TR, B L, TOMOFIEN, H%ICBWT, M7 a2ER IR
FIOEEMEEZRET S LT, LVEHETELHETHD Z eGSR

ik BHZ OMOIFENFIA S iuEie b0, FERIC, b L,
oD H—DOFEEZEREEH L CEAMED I WEREEN G LI D 5A T
ST MG | O FREMIL, 5EFE-FIFEO T, 202 FHEMIZ OV TR D
B TE D EERIET 2 & 5 2 7k T ClE S v iudie 572
W, | EEDH BTSN,

2. FRHEICEEEDRR
(1) Glaxo FEHFEBEFIFTHIR
TEMRIREE 21T 5 2 & 2 AIEIC " 2 TS HICVER HE 2 2 00 D 23023 TRC

(110) J5i3CiZ. “The arm’s length result of a controlled transaction must be determined
under the method that, under the facts and circumstances, provides the most
reliable measure of an arm’s length result. Thus, there is no strict priority
of methods, and no method will invariably be considered to be more reliable
than others. An arm’s length result may be determined under any method without
establishing the inapplicability of another method, but if another method
subsequently is shown to produce a more reliable measure of an arm’s length
result, such other method must be used. Similarly, if two or more applications
of a single method provide inconsistent results, the arm’ s length result must
be determined under the application that, under the facts and circumstances,
provides the most reliable measure of an arm’s length result.” T& 5,
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§482 ([HE SN B RITIE, B 1 TRAZZ LS R - RiERERD
D, ABEHERZEASNTZZ LIZK 5T, IRC§ 482 (THES S FLsy &7 O At
RN D Z En b, Eitl 3) TR Lic—BO Rk (D~@) % cHH
FHZ Lo THRESNIBBEYROEEOTIZIE, AEHEDOT T, 0%
UUEREDONDIZLLRDIIBRLDLHDLLEBXLNDIN, Wiw, K
HEHEOBAZ L > TRTOMBENHR Lo Cldh o, Fx, HE
BREIRGI AT 2 & 5 E o BiE Y R & L COARHEICOVW TS|
Z OBHERIL Z KD MEN D 5 & OFBFHRAE RO D 2 LT 720N,
Glaxosmithcline Holdings (America) Inc., v. Commissioner S4-FHRLEY
FIFTHIRE (T.C. Nos. 5750-04 and 6959-05 . LAF [Glaxo F{FPIk) &
WH,) Tholz,

BRI, HEOBSEEN, KEOFREFICH L, EELGE
DEA - KERNTORE - I]RFTEETI T B A% L, 2OxHlié L
TEAVYNVT 4 ZGFTOER, BRGNS 2 FGEMigE (Resale
Price Method) D% £k L 7=t F OFFIfERO BT A HES L72B
BURE, EELGHEOEMEOR T, KETOMERE LY b KETO
=Ty T4 7FECERLTRY, BELGEDT T FHRAMED

ICH KRR E LIz P24 Fid, 1993 4O B A HIHI § 1. 482-4(F) (3)
NED D [BARE - ZHEENL—/] (“developer—assister rule”) OTF, [E
Hodh G FORFRFTAF L HREND T2, OFTRHEFIZ L DEHEMO
HEHEAN QDA YT 4 OIHANIAR S, T2, QAR LE
fHZ L 2ZBRIBEOF FRNARD Hvd & LU REEE T ESF
#5457%| (Residual Profit Split Method, RPSM) V&% L 7= bk CHIFAL
SEAToTZ E N L Ao 721,

11D @ &7 LEFC L 2% BRSO ER ) IZOR V@R A Uiz, KEOT=

ﬁ:fJU\I@%ﬂKﬁ: It LCRMT 2T oo L B S, D BEMT Jfﬁéi”HYﬂ
OFt EIRNPEL T D L ORBFRIZIES W TH D,

(112) ZIK#EEL/\ $.Glaxo OMFFIED 80% LA L& KE D FS4EICELS L, 72,

EEOBSHDO A YAVT 413 15% % LIRET 2D Tho7-Z &2 b, BEEIT
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FehT, MU TRI%E  LIBE L —IL] ZED HMEEHIO T T,
HFEFE SN TWDIEBEEEORBE D NTILOE TH SO0 %W 2
WL Tk, ZOBZICIRDEE: - OB RAOIEZAML TN DHO0
WTNDETHLO0, £z, TORFRY R 7 OREEZNTNOENA S
TWNDDNE WD FIZEHAEDENLD Z &b, IRC§482 & DA% ., B
HELRDDIT, BT LBENRITAE LITRER2NE NS 2L 2D
TR F PY 2B HAREEZIT- -0 ThiuX, AMECRIEE 2> T
DI EOBRE - RENIFTTAE L TREE LR 0 5080 14T
i KRBT D~—7 7T 4 7IE, EOMOBIESAHNTo TN DD
ERFENRL, TRALF BARMIGREO~— 7 > T 4 v VRS ZEEA
T2 Z & DFENERG L RBITORWERY | TBRE - |EE/LV—L] OR
H~OBHITRWE DRGREAT 7o 120, FRYFEE O RMRITE MmN b
AL L, AR 2006 45, AIIFREE VO THRE LTS 1Y,

EFLO Glaxo FHR CHUE M RMEIL U 7= TBARE - KiBE L—L ) 1T
DOWNTIE, ERR R STV WA 2 O FT A HED I RIZ D\ Tl
USRS REALS 2 BB D L ORHDB VRN G T H ol 1E D, F DI

T8{E RVIZHET D HDTh o7, 2D ROV TIE, Glaxo Petition Contests $7. 8
Billion in Allocations, Seeks $1 Billion Refund, Transfer Pricing, BNA Tax
Management, Vol. 12, No.23(2004) pp. 1106-1108, Andrey Nutt, Glaxo, U.S. Settle
Transfer Pricing Dispute, Tax Notes International, Vol. 43,
No. 12( 2006 ) pp. 956-958 &,

(113)  TRAZE - BE L —/V | OFEMIIZ DWW TIL, William E. Bonano, Transfer Pricing
for Intangible Property under Section 482, International Tax Bulletin, February
1999 (also at http://www. pmstax. com/int]1/bul19902. shtml [FER% 2142 H 24 H])
S,

(114) FoffoFER, BEFEIT, BRMEERE L OHBEREO M@ RV ERoTz, K
FEOFEAZ DUV TIEL, Molly Moses, Uphill Battle Predicted for Glaxo on APA
Discrimination Claim, Transfer Pricing, BNA Tax Management, Vol. 12,
No. 24 ( 2004 )pp. 1153-1155, Lisa M. Nadal, Should Advance Pricing Agreements
Be Diclosed ?, Tax Notes International, Vol.51, No.16( 2008 )pp.873-874, ¥
AR 1750V ZAI A7 T4 I EDOREFE—IRS 12X 58 EiE OBt R
PEREZOBIR—] EBEBIHS Vol. 26, No. 11( 2006 )26~35 HEM,
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BRI 2 2 Lo R o 1o 2 L e ERAF R & LTI 2006 DR
BAEERR§ 1. 482-4T(F) (3) (i) (A) Tl A/L—AEH I, E
REN SN TVRWEREREOT AL IRET DME—DEHRIT, BHFEN
G L CRT A XA THD & Sntz, 2oL ) RMBEEBAIO
SIE T TSR B E ORRE 2 X 2 B FIHER LS5 & B 2 i b D3,
D HANMIE S | O BIEE A A TV D B PE O LRI BIR & D
SR L ORAMRT IRC§482 WEE LTV DR - FRFUZ LT,
VL bHaiastic & fREIC T 5 b DO Tk o 72,

HERSHIKD, IRC§482 L OBIR ., FRTERWELWRIEE 7220
FHDIE, MO 7 DOX 51T, BRASERKO T TIE, () BhEENAH
LA D DT, FEEPHETRARSEMRLY A7 THLI e, T4y
VU THEKIOFTHEL DA YT 4 BEND K DT 2 R BUI R E
FLEET 5D Z &M TE D, (1) FHEMETIEA < PARMEIZESWTE MR
fTonsd Z 0o RO EL L TEWIEDO BB ERENE L Th,
PTG DSy 4T O PSR ME R HE O E IR O3t 5 & 70 & 7 W ATREE DS
HDINHLThHD, EBE KETIE, ZEFEEENEREEOH LB I 4R
LDEHAE T V—THITHE L, AR E. TAMELL EORE RFRIZEAFE
EL, 77A4F 0 AR LUMNERLE L TRV X ) KB E o BRI
b, BASHEHTED LNEEIGITE UM 5 S s &) [
(“cash box” REEEFRINTVD,) BWIRNLLTRDLND,

(115) Z DS DOFEMIZ DWW T, Steven C. Wrappe, Brian P. Trauman, Mayer Brown, The

New Services Regulations: Are We There Yet ?
(http://www. bnatax. com/tm/tmm0207 wrappe. rtf [YRZ 21 4E 10 H 2 A1) &M,
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PAYERITE 2 452 I O 2 R 3R EI S 1208 TRy

FEEE EREO &5 2R - BERE A AT 2 B BN RS ISR S
TWD L OBBEAERT2E T2 v, BILAE, FEERICITILR R L
THRWDIZ T A M HT 5720 CRIBEEOEKFEREE THL T A&
VY —LioTaA YT 4 BHHL ) Z R BRFIE A ZITID Z N
AREL 2D DIIMETH D & DML, £ < OZEBEEETIE, BEND
DHEZECHIIEBI T DERI T D MAF DR EENIASICHEIRL T D 2 &
Mo, EBREOBESE T A =0T DA, SRR
il BEFEOEEEEIC OV T, ERCMiEZ FE Lz ECHIG
DXz IEE S 2 2 & (THMIERR] (“external contributions”™) 2%
D34« A2 (“buy-in”) A )MUETH DN, /A« A 2 SHNEDR D
ROV D LR TND L D) R d L DM ENRZIT N
% 1o,

DN, BIZIE, 2R A BT 2B M HBN LT 8. —A
DBIMEDBEAFO MG ELZ I L, T OMOSINEN, Y& EITH

(116) ZNEHDEMHICONTIE, ZHEE T X k- =7 U o ZIcstd 2 K E 0
58{k] (http://www. cosmos—international. co. jp/library/index07-5. html [3£f% 21
23 H] )M,
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D —HOFTAHEDWEN « /SA « A VAL EITV, S AEIS OFPAN T
LR OB BFE AT 5 IR BN TR, B A Y AT £ DA DRSS
PEIEZR 0D, Rt SN D G ENRIZHIE L THHHEITIE. EOFF
liZ@YNITH Z EIXREETHD L WO EN S 5, FEMEEIT LA
CEEZ I, NA A UZHFEBENE O L2508 @ETH 205, BHIFEHN
8T LIc BB PEDRGYE EOMERFERMICKREV D E 2D L BEFED
WAL SMTEIR) L7es B D KEOENTHIUL, /A A 3
AT e BMNEDOEICIGOBENMTOID Z & L7 b, KETIE, 20
&9 2B MR A8 U TR OBERE K4 BT > TV 2 D EZE
RV T Iz T RS TWLERETHLZ EITREAD—HTLLALR
S TG WD,

(2) BERSEZ~DORICHEE

FRED XD - BIBESE A LTS EASHEEE IRC§482 LD
BIROIE S 2R < L. £ b2 b, BRI 5 —E D E
DL DN DL, 1968 FITHIE SN BA A § 1482-2 (d) (4) Th
DT LEMERT DI LINTE D, ABRAIDHEE STV ST, Baffisk 2
W U 72 [EA~OF SR 2 55 1925 &0 5 BLE0 BB A HERICE LW
Y EENT 2 2 & OB AT, FUZEE NSO TIEARL,
o, PSR L RIEEA SN TR Z 228N, AR
Tk, TBEEAREMAS5HEEL] (“bona fide cost sharing arrangement”)
LW EZ T ERIIREN, DD ERICAET DB ON
T, MVAEEMIGIN—2AZEEHT 26D THDHIRY IZBW T, IRCS
482 OWAR G & T 5 LV D FREAVREN TV I T E o Tz,

ERAICIE, TEIEZRE K &%, PR BRI & 5 3R DA
REND T N—TOEED A =P, EFIZE - T, AEINHEEE
FE~DORSEDR 2 FT D & L bbb 0 ICEEELZBRET 522X b

(117) ZHBHDHEIZOWTIL, Lee A. Sheppard, Repatriation Aid for the Financial

Crisis, Tax Notes, Vol.122, No.1( 2009 )pp.12-13 &,



LV RV EGMT D EEHED LR TH D, HOIEKNNEERE S
LN U T D720101E, BREOIE, YEENICBMT 28058 =2
BEIR—=ADTFTTORTORFE A MY AT 2K 2 THHETDH LV )5
NEFEIZKBEL T2 O TRITFTRBRY, X MU 2705
WEZHBBINR—ATHDHEBZHLND DI, JEREE D, [FEkR
FUZBIM L COWEBSICBA SN T b DI LIS 52 B L T
WA EBRMETH D, & ERHAITIIED SN TRY M9 F72, A

AIeRSN TS THIEREMHEK) & IRC§482 & OHARZREIR
1%, 1986 FEOFTEFEIGHEFEEDE AIZ Lo TEMEZIT 2 b DO TRV E
FRIRDSR STz 19,

L2aL, 1986 Fo> T (RiAfliks) HE] TRIN7HFmMECHIY . 1996
EITIE, TEIEARE AR 2 ED 5 EFR0 1968 4EU#54 LA § 1. 482-
2(d) ()2 FEMICHELT L THBEEHAI§ 1. 482- 7 BHIE I N Z
LI LD, IRC§482 & EH A HIRK & DIEARM e BMRICELNAET D Z &
Lleolz, BANHEKOERZ R UI-MBEEHINS §1.482-7 () (1) T
I BRI L, RO YEE DR, UBKO T 5 an 5 H8E
BEECKT T B Ry Ol 2 OF DS BB PR T E 54 B OfELRIZ
LTC—DXIFNL LOEEEEORBE 2 A M0l T5Z LICRELT

(118) AIHAIDJFELIX., “A bona fide cost sharing agreement is an agreement- - -
providing for the sharing of the costs and risks of developing intangible
property in return for a specified interest in the intangible property that
may be produced. In order for the arrangement for to qualify as a bona fide
arrangement, it must reflect an effort in good faith by the participating
members to bear their respective shares of all the costs and risks of development
on an arm’s length basis. In order for the sharing of costs and risks to be
considered on an arm’s length basis, the terms and conditions must be comparable
to those which would have been adopted by unrelated parties similarly situated
had they entered into such an arrangement.” T 5,

(119) Z DAITHOWTIL L - m AT 2000 48 3 7 17 B IR EHE (Number 1200011021 )
(http://www. irs. ustrea. gov/pub/irs-wd/0011021. pdf [k 21 452 A 25 H] )&
JiTE]

o
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WABKITH S, | LEDSNTRY 0 7=, MBEELHAS §1.482-7
(b)) DNEW B [THFEE A4 LK) (“qualified cost sharing arrangement”)
WM T 2 TUBEERINS §1.482-7 ) DED L BMEEM %27 Y
T—=L TS HDIZRY, JFHIE LT, IRC§482 DxtGst L 72D L\ H 15
FRRIN TN D,
FREOMBERS §1.482-7 ()2 kB & T ASHEE0) &,
OB OBINE =&, QFSNEOTRIELE %2 KT 5 & SRR R
TEXDLHERICEASWTESMEORIEAFERBE ARG E2HE T
LARRMIT 5 Z L 2ED, ORFIHES. £2NEOFETHOET, 2K
DT THEATT 2 MG EDOBRRIT I 1T D2 (RIS U TEIE O G #E D
FARERAOMEGOREEZITH Z L E2ED, OBRNOSINE, BEIEiE
IR 2 BINE OF sy, OB, BRMEIESND Z & &2 DAiRSt:
LR LR RN FET R EDBEEBH LD THY . -,
ABE RIS §1.482-7 (0) NED HBINE BN L 1%, 2K L0 G iE
DORANOFIEEEGD Z LA GHIICHIRFCE., B0, BHASHIEK
R DR PUT LOBEREZBTFTHETH DL LI TWD,
HBAHANS §1.482-7 (o) WBMEEF L LTED D ERROBIT LD
R E R, BARRICIE, BRSO OSINEICK L, CEbES &
WERBLEZRT 20O THY | WKEFSHZOOSINEL, SCEE
ZEDDHIHBE RN §1.482-7 () Q) O, BB 4R EHET 5 30#E%E 30
HUANIZIRHT 2 2 EREHE DTN TR, £z, BEE L ED DM
BN §1.482-7 (j) 3) DT, BiEsH & J I dt& & KOS INE
Thd I EDEERLTOMDOBMED Y A bR LIZEREZRMNTS 2 &
BEHSTOEN TS, £, 20D PIT EOBEFOMSFIE, 25 Lo

(120) A EDOFCIL, “An agreement under which the parties agree to share the costs

of development of one or more intangibles in proportion to their shares of
reasonably anticipated benefits from their individual exploitation of the
interests in the intangibles assigned to them under the arrangement.” T&

%o
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OB FOLE L FKIC, Y7275 47 2] (“substantial
compliance”) L)L THDHZ ENRKOLINLTND I LMD, TiILHDES
ZIERFCEIT L2 WSINFIZ DWW T, w8 AN EoBdRW %25
T2 EMTERIRD LS TND W,
FRTHEARERE M HERNOEEEZ B L. £72. ERROSIMEE
Har ) 7—3 2568 ThH, MBEHRAS§1.482-7 () (3) (iv) B) A ED
TWDIEY . £BINE OWKE R SHERO F oG & ST 5k
TEEPED 3 A N OWYREN, EBMEONN D BIEEEICRRT & T
b L BHITFRIN DRI T D80 & OTBENAE T, 5272 T
M 20% %25 & LR, GBEMICTRINDFIROREE ik b5
TELHDE L THMENMEIL TWHEHEIXEH T2V LD LS,
BOSHRIL. 00 5L LD DTE CEHOBRES Z1TO 2 LN TE DD,
AHBANE, DD THED 20% Z X R WGATH->Th, AEMIC TS
NOFEORE LR BEETE2H0L LTEMEMERL TWBHEX
DHEETELIHERS D LBGYRVPEIET 25611E, BBYRICX
28 BRI OHERZHIRST 2 DO TIERNWE SR TN D,
AR LTI ERRO X 5 e CHMEE A GIE - S
7oy, TR, ESNSOFEBIEOFE S L UHEHI TS B2 b
HDHDRLBNEDORFNIRE DT, KOO Tr—RATx LTI, WE
BRI S 1.482-1(a) (2) ( TEREPHERR) ) RB A HBRO T TOEMADIE
FwIED DHBEHI § 1. 482-7(d) FIZESNW T, BIEFEMOEH] - Fiis
ZEEYT D L0 HIEAG BT TWD 12 B0 O34 P
ARG - AER 2 & H L LT, Xilinx Inc. and Subsidiaries v.

(121) 7D DR & O BA BRI L 53 350 O B O ZE B OFEIC DV T,
AITHE - A - T 2000 4F 3 A 17 A REE RIS,

(122) AHEIL, [HEEANBIE DEOMBIRI RIS Z BE L TWRWEAITE, BigY
RV BB 7 N — T O B ISR W TR 21T 9 2 &M T& 5, ) (“The district
director may make allocations between or among the members of a controlled group
if a controlled taxpayer has not reported its true taxable income.”) & E®
TW5,
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(

—_

Commissioner of Internal Revenue ZFAFELFLEIFTHIR (125 T.C. No. 4,
Docket Nos. 4142-01, 702-03, filed August 30, 2005) 232Z8(F & 415 A3 02
AEH ORI, LLTFD 3 T2, FrafaIsEEE OB AL
Tiifb 37z IRC§482 Th-ThH, HALSHIEK L ORERICIB VT
DIRDLRRAR DD Z L ERETHHDERoTND,

- I AMGEE & BRSBTS EFIG]

) Xilinx BH-FRREHIFTEIR

RO Xilink FHFMRBEHPTER TIL, 2 v Ea— 2 —0iEEE TH
DHKEDOBEEAN, TANVT  ROLEHB TR 21T > TV D HE
Bl L, Mo—eE LTHELTWD R by 7 « 7 a OO
ITEICRLDERICOWNTCE, BERAL WL ZA, BBYRIE. M5
BN § 1.482-7 (D) IS &, DB W TiE, KRB’ TD
NTOWBIEEREOBBIZHE L TV AR — 20 TH 5 &
EZONDIENE ARy AT g DAT Ly R (AT 3 UHER
OATERE O TGN A HERI TR 2 IR T 2 43) XUTMi% [HERIT 505
JLCOMME ] (“grant date value”) ZBIEtLA & FREBAFHE LT 5D
BHOGHEHOT, OB LRDAAMNIEDIRETHDL LT HHEE
Wy ZATo T MDD OEIEEIAIAIRE & 72 o 7,

Fio, BIENRIE. MHEEHEAIS1.482-1 (b) (D 1%. THERAEGS 3%
ZHFWBIRIECE BT 2 OIE, MBI OFRERN, HEEABLE A R 72
WO T CRBRZREB 2T LG AICAE L DR EABT 2HATH D,
L LR 6, [FERRARERG I 23R ETFEAE L TR WIEEITIE, BB =34

(123) T b DHRRLIS TH 3 REK & Binfiidk O BRI & 7o Te r—2 & LT

B YA L BiE & OFEA 2006 45 9 A 28 HIZHKAIL L7- Adaptec, Inc. v.
Commissioner HfEFABLEHIFTHIVE ( Docket No. 100700, 3480-01 )& dH 5, A
EOBEEEIZ DWW T, Transfer Pricing Insider, Vol. 2, No.2, August 2008

(http://www. onesource. thompsonreuters. com/pdf/transferpricing/newsletter/t

r MCK. pdf [ERk 2142 H 24 H] ) B,
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Bl &V O FEREZAE U SEDENENITONTIL, g2k o F Tl
WATEEZR IS | 2 2 L C—RMICIREE D » « +.] EEDTNDHEZ A
WY CAHED TR &V D IEBRERT D01%, —IZ2EAO
BIShE 2D b OBRTFHET DLV ZETHY | WHRERASHREKIE, 200
DEIMIHEET D HDOTHD Z b, WSO F TOEALZED
SR DRED H Y FIZONTIE, FE=HIE R IRET D Z &
WTE D, £, FrEMIGEETET, TOEARBEND LRBE SN 58
D, MITAEFANCRETE LD THD LEDOTEEZIT-> TV 5,

Lo, AREERICIWN T, MBEHFTIL. FratHarEEEL, =
FWHIEELHTET 2D ThHo T, BT L2 bOTIERL, 72, B
MIRHO EFROFEREZEMT DL IR S TW RN E WD BN H 513

. BEEMEGIOT T, EREEN, AT Ly ROHERI G RO A
ZHASEZICED RN LT, FMER, BLEOHR T, Ay -
T a SR D AT by FOHRIN SREOME A TR LEES, Lb,
IND EFT Y a v aAEINDEDMT O WFERRRHEEEOE & OBIfRIX
G T 2 Z &b, [FEBTEEH ORI BRI TIE, e — 2
WHEFETHHEAFIESIND A by 7 - F T v a T UMl & A
FEVNIZEICFAETLZZEIILARANEW) OREFITHDH] LFEE LT
WAHZENLBER LSS L ZATHY . BBYUROTRIIIFRF LG
HOTHD EHRL, WBELBHFL WD

(2) 2009 FBAFEAERRERRAI & Xi | inx BYIEREFHIFTEIR

EREOE Y AR T D 1996 AEMBEE AR ENTZH T,

SR E R LTS fln b 26338 bivie, 2ok )

(124) AT DY OJF T ++Acontrolled transaction meets the arm’s length
standard if the results of the transaction are consistent with the results that
would have been realized if uncontrolled taxpayers had engaged in the same
transaction under the same circumstances. However, because identical
transactions can rarely be located, whether a transaction produces an arm’s
length result generally will be determined by reference to the results of
comparable transactions under comparable circumstances.” T 5,
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RRBLOT . BIFLREIT. 1996 FHBEERAITRENTZT 7' n—F T,
BHSHRK O+ 5ENTERNE OFRBEIRD D L 51220,
2005 FEMHEHAIZE (REG-144615-05, 70 Fed. Reg.51116) Tik, [&E
FET V] (“investor model”) &I Hiic/2T 7 v —F I MIF 2 HI TR
ERPRSI, S HIC, RRIETOEEXRMZT- b DA 2009 - EE
REBAL § 1. 482-T T CHA SN TV 5 1% 1996 FHEE BHNX, £ M
IO T TIx, 2MF L, BIBEFEOHIE - BB HOSHESIIRT
eV B =B/ ENTED LV RHRICET 2 b DO Th - 7p3, [
BRZETNV] OFTHE, /¥ =T 4 VOEBREITODROSIEIZON
T, 2DV =2 %H/DZENBOLNRN L LD,

Bl 21X, 2009 FRABEEERERAS 1. 482-TTRED D REFRET L
DT T, BRASHEEKOSINE O%ENIE, O - BRZEBSHEITS
L. @QEBICEEY AT Ao THE-BIREZITV, FEIGEOWR & 725
I P 2 A T BEE) (N - A VO EZITD LD H
fik] (“platform contributions”) T 225, BEFOMIEEEDIRMEZIT T
72 BRI BB O E M A PR 5 2 O EBIEEN b B Te,) 3 D03,
OOATAIL. B2 SRIKEICTET, @& Y X7 Lvf>THR
WZ b, TOYF—b UREEEH L TREEME AR 5
T2 b DIZESWTHI SN 2% (EARNGEFY) (2L EFE DDk L
QD174 HIGOHEEY 27 2AMTELOTHDE I Lnb, ZOME
& UTA U7aanflig - BRI &2 B R ERIR L, ) DITRIIRET

(125) E7REWE, 2005 FFBEHAIETIE, U R AHBANELRLETH, FLY

B = ERGD LWV BRI PRI N TV OITK) L, 2009 4205548 B R R <,
FBMEFZY AZIIECTLY F = 2/ LV IBZHFBRERMENTHD LWV M
ThHo,

(126) 2005 FEMHHHRANE TIE, 20D HHEAT ) LTRYARFGIRL LTE, Mk

WIEBIRIET 21T 5 ABEEOMEFHEAR IR MENBELRD &SN TV,
2009 FEMBERRHAICIE, KIL LS5 EI5 R a2 Z S EIRE LRV & S 58
RENTND,
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Bl L,

F 77, 2009 FEBE A § 1. 482-TT O FTik, LD 2005 417
BRAIRTRENT [BEFRET V] O T TORMBFIER S FIE O T #H
BT D HES R S, WBE DN EASHEERNOSEEICZA LTS K
SRR FREICEE S MBI OTES{LANFRER 7 — A %, BEOBMEMN /
Ve =T U OEREZBERL TWAHEAIZIRE L, LS OGEITE,
I E A E TR RFIS S BNE AT 5 & STV 22, EMIRE
EEICEEIET D &0 O T, FHEORIR L 72 2 FE O BARAGEI
T 5 EEEOFIIEFOFFIZ OV TIE, 2005 FEUBEAHIROTTIE, 0.5
~2.0 O (T7bb, EEOFIRN TRERRIEOFUTE LI 2fF
PEITHIE S22 0EETH 7202, 2009 HEMHE ERARRO T T,
FITHD B AL, 0. 667~1. 5 OFPHITHNE H 726 (MEEHAIS 1. 482-
7T (k) TED DN LELFFORBITHAHLFRE TH D 5E1T1X 0.8
~1.25 OFFH) LI TWD,

AR 2RI Lot 3 2 £ R4 R ET 2 L B2 5
% 2009 FERAGEEERHIR S 1. 482-T T B S - L\ H = &30
HLERER T XA~OBITHEE T 2 ME~OXEPNER L) 2 &
THHD1D, KFRA~OBATLE VS BPUKDEAD N— FALOE S HIK
T B ATREMED B D23, ASKLAIAS ST A 2R AT AR ISR R A B
DHOTHBENENE Ko TTFEMRNBH Y 1200 & L, MRS

(127) MBEERBIA S 1. 482-TT BED D BEFRET V] OFRA v MOV T,
KMPG-Determining Taxable Income in Connection with a Cost Sharing Arrangement
(http://www. kpmg. com/. .. /Determining—taxable—income. aspx [k 21 4F 10 H 20
A1), CRER2A =7 U o Z7ICBT 28 EBAI(R) 2 %E )

(http://www. cosmos—international. co. jp/news09-1-13. html [£EK 21 4= 10 H 20
H] ) B,

(128) ZERE, MABA RN § 1. 482-7T AHE SN2 2 L1C L v . EWIWFERE O®H %
BET 2720120, FAERGIEZFIHAT0RLETHD W) RFREE > T
XTW5,

(129) BlxiE, FEREEOHKEHEDEZINRB LRS- TNDIL v I A =/ FFaT
4T A AT 4 F 2— b 2005 TR LI-REETIE, TREFXET V] Rl
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BAHISHREEICAE L2V DDOTH D L d Z & 22U, Bl o Xilinx
FHABEHFTER NS RBEN D8 Y . FHFT O /RN L &
ROBRBN, RERIE, ZOEFRFETHHE 9 KIEHFEFREHFT 2009 4F 5
H 27 B (Nos. 06-74246, 06-74269, Doc 2009-11943, 2009 WID 100-26)
THEFESI, Lavh, AREESRFHR I, JNTAZERHI & FrEFa) e e
EDRRIZOWVWTHER T RE AN REN TV D,

EFEO Xilinx FEERECHFTHITECIE, 2 OB T & 2 MUBLECH T
TRF AN IBIEE R OB M OHERNB T LA YT - AT v a
Y OBHEWARBAES IZOWTIX, FORYHEEZRBORDBHH . S0 & T,
ANw T AT a R D A N EEASHEENICED RS TRV EW
D EIE bR, e biE, MEAHAIS 1. 482-1(a) (1) 23, T
IRC § 482 0 HEYIZ, MBLE 35 2 TG BEE R IRBE T RE b0 %
BRI L, 2302 D2 SN R U CRIEHE O EEREA T e L 5 (TR
THZETHD] EBOTNDI ENLI LAY B0 T 3 H
FIOEFEZER T D Z L BIR IRC§482 DHBYTIEZRW, LA, £
DHEBE. BREFERIG NIRRT N BT Z ERIC KR S5 Z &1
Ko THBLEBIIET 25 2L THD EDORIRENTND Y,

£ro, EERECHPTE, BPEEORRE X F & LTHASHERKICET
% B 3 R & B LT I E R LA D b D Th - THEBEE R
HI§1.482-5(d) GYMNEDDH L H 7%+ - - BEFHRAR LIS &

72 2005 AR BABIAIZE & . ML ZEF RO MR T 2 b oTh D &
DRV REN TN D,

(130) AHEDYBEZEHA DX, “- - -the purpose of Section 482 is to ensure that
taxpayers clearly reflect income attributable to controlled transactions and
to prevent the avoidance of taxes with respect to such transactions.” T
%o

(131) D2 Z Y Th D Z &1%, IRC§ 482 [FMNZAZEFHIL Y HATICARE STz
bOTHHI L, Fo, BASHBNICHEA SN EIRERA——af ¥ LT 15
TN AR AN T 2 b O T 72WZ L 72 E B LRI I ND E DB RN D
Do MMDERIZOWTIL, Reuven S. Avi-Yonah, Xilinx and the Arm’s Length
Standard, Tax Notes International. Vol.54, No.10( 2009 )p. 862 &,
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ZAHD - - - BIPEEORETFICEGEL T « c ELDZETOIA K
THDEERTHMHAHAS 1. 482-7(d) (1) & W A7 3R O 5T
ZHET 2 BEHA§ 1.482-1(b) (1) ZHE—MICHIRT 2 Z LixTE
WEDRBED T, #—HZRBERA TE RWEEITIE, WIREICRR ST ED
DIROIRDAZ B W TIIRFEOHEDN — R DOBUEIC L > TEL) - ZRLSND
LW Zlix vy EMIRO AT | (“elementary tenet of
statutory interpretation”) IZEEOX HHEOHAIE L THESITOHNS
AIENIRT D52 L eRDE LT AEDOA Ny 7 AT v a B0 HE
ZRNCE DI NDIT S TFRVEHRL T D,

EFEO Xilink FHHERECHFTARICOW TIEES MR H 2 2309 iz
WL ML FEFANC BT D 2 &ML EFAIDMEE R TR TH S Z &
BT DA A E 2 D & CKEOBIRIEBGHILIRE T XETH Y,
Fo, RELORN L TWD Z &id. OIS RLH OUHEZ 177
WERY | BRBLOBME L T ERRBU N e KD il Offim &2 Bl S 5
ZLIIRETH D Z L. QOBEMANTHSIEEFAOERETHDHEU ThH,

MO ETENBL~~— A ] (Common Consolidated Corporate Tax Base,
CCCTB) Ym Y= Fd—Er& LT, T—EHRcHS<ES ] (“formulary
apportionment”) 7 7 —F ORI T-EIENH S Z L. @O0ECD &,

(132) W% § 1. 482-7(d) (1) D YEZERSy DJFSCIE, “all of the costs incurred - -+
related to the intangible development area -+ (which) consist of the following
items: operating expenses as defined in -+ § 1.482-5(d) (3), other than
depreciation or amortization expense.” T& V. MEEHHI S 1.482-5(d) (3) 1%,

REEAEE, FITER--2E2RE, FARIEI A MIEENRONETOEH]
LEFLTND,

(133) AfERFHILTH, X—7F 2 ( John T. Noonan ) FHIE A, JEEAIR ORI & 13X
BHENEHEOBEZRET 2052 T T 5468 Th 508, BN A THY
MR — B3 D Do TidZe <. 25 L IEORE 2 R4 5 F OthogE
FMFICE S THRIRENED LD THDLZEND, ZOREEX-MREST D L,
TNLASEF RN YO M B AR § 1. 482-7T [k - THEEIND LT 57 51E, IRCS
482 DERFITHE L T LE D LW OB OKKRE REZR TS, 2D RTER L
[FAE72 % 2 7122V T, Glen Kohl, Clear Reflections on How the Ninth Circuit
Got Xilinx Wrong, Tax Notes International, Vol. 55, No.6( 2009 )pp.451-456
S,
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TS BNE A ARHE R 72 ST AR SE RIS OB E ik & AL b D & LE-DS1F
Lo eTrEEERE, o, FIRSFIOXIRT—EFRIZE S B %
T 2 EICFEMRAZ LV ABRT LIRS0 TETNDZ EMD HRES
nNHEDERLH DY,

BAH EHETERABTTKA~OBTRRmOHIR

1. SUFILEREELEVEEOHMEMEDIT

EReoi@E Y | CKETIE, TE, IRC§482 AT D RA & ikt A &3 5 )
ENLRNOTROOND, bodb, »DEIE T, ELERERFA~
OBATICENT TR A O BN E LIz b o Tt/ LA, IBEN
7RBUN & EEEOBU & OTeBiliE 2 ~TH v 7 A« F ¥ v THPIERLTNDH T
L7 EaERE LT, KEOBUNL - FBMEDHEMR &V O EFEZELESE DL
XThLLEOBBOBEVEXMLEZLOTHD, ZOLIRRBHOEED
T FHCA DR ST S [ERRERBUH E S22 Th 5 7 &L (Charles
B. Rangel) TR AZESL (House Ways and Means Committee) i ASHEE
LT3 12007 4ERIHLE O ##: ] (Tax Reduction and Reform Act of 2007,
H.R. 3970) &>, L v (Carl Levin) #E. ==—/L~ (Norm Coleman)
#HE K A= (Barack Obama) 7B A% 2007 412 ERRICiBH L TH4 v 7 & -
~A T UEAMIIEE ] (“Stop Tax Haven Abuse Act”) RARALICHEEL EN
TIN5,

(134) 230D ERIZOWTIL, Avi-Yonah, supra “Xilinx and the Arm’s Length Standard”
p. 865 B, YU NG EABROS| NI, Bt OBITIRL, EAMNCER S
TWDF ﬁ]& IZKT BRRBIOMRL, APA 71 75 LD RE L., B/ — /L OFME
(L TCHEASATEY, £, BINEZEESTbRFISA TN 74— 7
Ve 7A=Y a v FRORA L —2OF &R ) ERLETH D LR TW
Do ZDEIZOWTIL, Sullivan, supra “Extraordinary Profitability in Low Tax
Countries” p. 726 &,
(135) & v 7 AA 7 2 %FH LIZBE~OXIE RO Z B D A TEZ O 701k
L LT, EBED/RY A (Max Baucus ) M EERHBEENBATVWIHORD D,
KELZDOFEMZOWTIE, Martin A. Sullivan, Proposals to Fight Offshore Tax
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EFLo 12007 FEi &k OBEE k] 22T, IEABIEE 36%725 30.5%I2
FlETF2—7F. OCFC FrFICBIRT 28 H OKETOEERIZOWTIE, B
12T DGO KE~OBFREATTION D F TROR, QIMEBEAERR O
FUEZ kb9 5 @i R B A D 72 D127 BT 5 DISC DFFE D7
ORI AR DB E L PEILT 5. @—EORARARIRIC H 2 Bad
B OBLMIZAR D “HRBLOFEEIE 05 & T1F 5, @KEMRENEIMDHE A
AL D RO OHERRICHIRZ N2 5. ©FFFFE EROSTE GE
FEZ kL L, ERENEE &2 KBS OBRREEPIBIT ST
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(156) ZDOEHIRERNH D Z 12OV TIE, Joann M. Weiner, Potential Missteps in
Obama’s Corporate Tax Reform Plan, Tax Notes International, Vol.54,
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(157) 23S HEI2 2\ T, Samuel C. Thompson Jr., Obama’s International Tax
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Cadbury Schweppes Overseas Ltd v. Commissioner of Inland Revenue {4
ECJ 2006 4 9 H 12 B3k (Case C-196/04) (Rec. 2006, p. 1-7995) TiL,
AL L 7o 55 [E 0D CFC L—/L 73 BC IR 3~ 2 3B s B & 72 o 7o, R
FTIE, EEEABOFRECHZ T Y et 7 — TS, &R

BAEAZIT TV ERMBEE Y, REOBBYRIL. FSthCosk
SUEL DB REEZT AL EME—OHBNETHLOTHSZ LD, CFC
OFIEEFAE S D HE O FEE 22 B KON CFC OFFER A, FlisolizHz

WU CHETORAMZEN T2 TRVWI EE2RDD BT A b

(“motive test”) #ii7= L CWRW=, FOF|ZRIL CFC /L — VT HES &
EHENEABICE S SN ETHBLSND & FRLEOIIH L REEABIX
CFC v —Vid, BABEIOHHBZED D EC 5K 43 FEITEML T D E X
L TWVD,

ARFAHRRIT BT, BINERERCHITE, B2, 2 0B thoff
FTHEICETD L BEWBRICE > TRRBLS N TV DA, BC 4500 43 &
F O 48 ol Uik A ORI 2 B OB — R CE D D L ) Bl
AT O MBEOBEZ LT LB EET D b DO TIERWD, 270D BUEDH
X, MBLEGEZ BRI L7 T2< ABMRA¥ — 4] (“vholly artificial
arrangements”) [ZPREINDRETHDHZ ENnD, BlziE, BEE 72D H5]
IZBWT, HBLEREE WO BEATFEL TV A E LT, EAMEERRIEA
NEBRICHEILENTEY . HERRFEDHZITo TSI ENE=FHITL-
THEBD FIRE T 2 FBA 2 BRI HE SV CREA S A 5E121%. CFC L—
L, P EENIR L CEH SN RE TR, EHINHRY Ik
TECHMI A3 STV 48 e & ki &\ H RIEASAE U D & HR LT 5 197,

(167) BZNLOBAM(TH¥EDOBB] 2R EL BRINTVD, ) ZED D EC 5K 48 &ix,
ﬁﬂ[_lﬁ/fﬁ“— WCHE - TRENLE I, HFRIZB W TR LI FHEITe - b FEFTE A
THHEANL, AEOHM L, MBEOERTH D BARN L FERRICEDY #bh b,

(“Companies or firms formed in accordance with the law of a Member State and
having their registered office, central administration or principal place of
business within the Community shall, for the purpose of this Chapter, be treated
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3. BLEXBRHBOEER

Test Claimants in the Thin Cap Group Litigation v. Commissioner of
Inland Revenue F{f: ECJ2007 4% 3 A 13 H ik (Case C—524/04) (Rec. 2007,
p. 1-2107) TiX, 1995 FEOWIEAE R HEOF - i ABLE §209(2) (d)
KOS EOMBIGHI DL < DR L TV 2 E AR & EC 440 & OFIM%
WL polo, REMHICH L TRINIEV— A — RIEBEER (2006 44
6 A 29 H) 1%, Lankorst—Hohorst GmbH v. Finanzamt Steinfurt ZE{f ECJ
PR (Case C-324/00) (Rec.2002, p. 1-11779) CEC 249 43 Feicikfihd-2
& NIz RA Y O E AR T & 2 B APBLE (Korperschaftsteuergesetsz,
KStG) §8a(l) LiTHAey "9 ABIHIO FTIX, —EOAM - EARLELZE
WTDHETH, MBEPBE EOREEEL Z L LSOHEBAH S Z L &
FEA AU, ABHIOBEANERIND Z L ABURIE, HUBLELEE A B
1E9 25 BEYOZRAUTLERIBE LB X 2HIREZRT 5O TITARWVRY 2R
W, BC S 43 RFICHAE L AW EDBED LD TH 572,

L Z AN, FFEO Test Claimants in the Thin Cap Group FHflgix, k
FROV— VA= FEBEERLIIEERRICBOTERRRBDO LN T LA,
SEE DD E ALY EC §5K) 43 FRHITHALT D FREMEA®m N2 L 2R T D
DERS>TWD, ZO& D IAERIT, HIAIE, AFFHRIZIEW T, BINE
ERCHIETS . AR TR ABRT LT Ay b IZ K HHBHEREZ B
1T DHEREAR BT b DO TH DRV 1TV Tid EC 54 43 5% L i Y
BITALRNWE WS RO V— AR — NIEBEEROZ YA R T 2 RF
ERLEDBDE, T« - KETHEE oo TODIERIT, BEETHI T2
PP SFA S FITFEBL S & LTI 0 BE, Bl siiTng
BN SWTEEE TH L TSI L TER IR N AT DO TH Y,
BEADRSLOBRZITHE L THOMBEETHET 22 L 0N EHE, 0

in the same way as natural persons who are nationals of Member States.”) &
EDH TN D,

(168) Lankorst FfRHIRO A > kR OZ 0 BU I~ SV TiE, HE - i
8 [THBLIEIEET % OfifEA ] 318~319 HEZ M,
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FER. 20L& RIEBBWEIT ) MBEICFSEERRSL - #2222 %EL
PEZDEHERTAZ LD, BRMOABICEAT S LHRLTWAD R
Wb RHTZ e TE 509,

0 Lankorst S L T8 Test Claimants SRS 25207 C, 25E
DB VERBHNC BIEERMZ SN, P BIETEIR, EiLo Lankorst
FHHRELZZ T TIATINT RA IRA T o X EDOWDEARBLH DIETENR,
b < ETERDBEARBH OMNTIITEINTL DO THoT=DITK L, EEHOS
B 2004 SEHBUED T, D E AR & TEARNTITBELL U T, Bisiis A
ZIEMNCRINT 2 L WO TBTIIT SN, ZORER., RE OB B
DT TR, B A B B F MO T IR DR OEERTZ T T < |
[E] N B 2R O AT IR D RO ORERIC HIIR 2 N2 5 = & A3 AfE
HDHHLDD, HROXG L2201, MBLEREE BB L2 —EOFFANEL
SME, HSTAEZFEM L — M TRWFHAWIZER B D L 2127 o7z &y ) BN
B0,

4. FBERERHICHRIFREDEE

Loy | HEETIE, FHAWEERROHIBR O 5 2 %9 2 OIS
T D Lnb, BB O FZEEOBRETA, ES~OiEBERE
PRLIE 2 BIER . BRICEBERRA > N DM, HETHE, BAOHOHE
il (“self-assessment regime”) ZE AT % 1998 FEMBE A 21T TAIRK

(169) AP YFZER4y (23T 84 ) DJFEILIL, “-- the legislation at issue in the main
proceedings which, in treating interest paid by a resident subsidiary to a
parent company as a distribution, applies a difference in treatment between
resident subsidiaries which is based on the place where their parent company
has its seat, constitutes a restriction on freedom of establishment, since it
makes it less attractive for companies established in other Member States to
exercise freedom of establishment and they may, in consequence, refrain from
acquiring, creating or maintaining a subsidiary in the Member State which adopts
such a measure.” T D,

(170) Z DHEOFEAMDOVNTIE, 2008 4 12 HITRATHRER LBk 57 0 A v v
gy F¥aAL b 14H - KEH 2121,
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FUTZRIER 280A 73 1988 4TS - VEABLEE § 770~ § 773 ITH > TRo72 2 &
12X 0 OECD OBHRMAE A A KT A ATH 72 ) IE R R HRMFEBLH 23 4 S
N5l Elpole, ABUHIO T TIE, MBLE SRR O LA T4
DT ELROTNDZ LD, BiRfliks Ik 2 MBLE O A SR
H O TRV, TiE, BRMEHENFRTRET D EWVWI r—Ab
B2 TETWE, ZROLDOFr—ADOPTRIZIEH &b D23 DSG Retail
Limited v. Revenue H45IZEEL (Special Commissioner, EIfED First
Tier Tribunal (55 1 %HIfT) #ik ([2009] UKFTT 31 (TC)) TH 2.
FREETIE, TR O@Y, DSC #aMiEEG DRFE & L5 o fR AR
DIERY— B AR DB EE LA T DA, B ORI OE &
—ERARDRKNCONTIE, DY —E ADIMEE HFIC L5 IR
HIEATHD GAFEDOE=—T = FE LTEBILTEY 302 DIHENIX L,
C&A FE B FEBIEF TV DN, AP —E AR D U AZITON T, C&A
th& DISL # (DSG #-28E+ 2 3EE 7/ — T AN~ B (Isle of Man)
IR LT2EN) EOFRIT LY | DISL AR EERNZSIE =T TVD Z &
LD U AT DB &5l & L C DISL #:28 CeA #5321 Bt»> T 5
FEEHIFEBIEHE TG T h - TRIEmEEH B L 2 b 2noin, £z,
DSG #1702 & B#{E N Td 5 DISL#EIT K L T B DGR B o 7 & B 72
TRETHLINEDNRENPRIEE eoT,

(E1)
eS| ! <~ (Isle of Man)
Ty hERY L maEe
_____________ C&A # !
DSG %t (RLARZED | | DISL #

< EREE) |1 >
BRIETFEORH 1) 27 BHRORHE (F5k

|

|

|

|

l;ﬁﬁéu“u 52+ WS RFEIE R 4% 5 2540

R BV T, DSG H A ONDSG # BT A ¥/ v— 7 Ak, DISL 41
WK DTSRI TAELE L TRV MEDS, DISL A3 TV 5 FECEH & |
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PAEY — A DI A L T 55 —FH Th D DG Fh% Ll & 3 BTl
FeELHEME (CUP ¥5) ZEM L7-%a., BHNR O THD Z L 4R T 52
EMTEDEFRLIEDIIK L, BIEYRIL, DSG #E1C & % DISL D55
AL, AR RSB ET DS A 5725 LW OB TIThbh Tl
0. D DBGHREEAEE ZF A5 SN D EEITIE. Ml (FE4E & AR
DZEELIRFED) O THD Z Enh, BIEMEBIHIOMA E, 23055
BARMESIFAE L TV D 2 & A E 2 72 £ T DISL #£28 DSG #EIC KA 5 ~ & il
SEARZERMIRE AR Y 3 2 PRI OB A R A T 20BN H D & Tk LT,
FROE D REROKIUNBO DL, FRIEERIX, DSG #1226 DISL
fhicst L CHEED S ABRBBIRIE SN TWD Z LD, 2D RGO
TEE & S % 7o B C DSC A28~ & FHEEEZ FET 2 LR H 503,
DISL #EDbeligsf G & UCTHETF ATV D D&G AU Cid, Bilm b, #
DERL, FESILOTERER 2T HZ L2k o T, DISL#ED
ZEROFHENFRE L 72 2 e BB OMHEICH LT D H DD, D6 #Li%, DISL
HPBTO2EETN—TABETLDWENRT 7 RHFCREESND 152
#11 (“bargaining power”) ZAH L TWRWE WD S TDISL fH& H72r o T
BY ., P HEREBIRME LFET L 2 LIERRRTIERNW S Enn . K
BT, S AR (Transactional Profit Method) (Z4&#Ld2 =
ERFETHDHOD, BHYROFEELS G, BAEICESSEEMTD
NTVDEZEND, TFTERNEDELRS>TVD LHRLTND,
RREERIR R Ko TR e b B, Bl IE, BB RIL. Afkikrx
JTC. AL, BRx RBREROBRIE I T (R L) ERRN
HERFHIR D THA I LV I BMERDOTBY . ZO XS eiBiko T, K
AREMELY bERFRE D ENESEOMA % TRT 27 — APz T 2 L48E
END & OO, AR L LU T2 2009 4ERFEE CHE S iz THl7
KT D=L R-Fy b-Fy v EPRELTWD DI, HEHIC
B DMNAREFRIOR BN S HMEFEITHERET 5205 2L Th D L ki
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HRZT OR300 eln LT 2009 A EIE TTRY Ca N7z EREOREIX
FRETHEMIN TS Lo REE - FAMICRESFHEESTbNLbD LR
STWELDTHAI D, LLFOE2HITIE, ZORbEDEZAT, F
AR SabR T A~DBAT & = OMfisetlE % 3K 5 i - LR 8 X 2552 - 4y
42,

[

H2H  EANTEER ST K~ DB THEE O e T B

1. ELHEFROBERERRA
PEO T EEBHE I, FRROSE 1R ULIZ L D e, R
FOHEAZALTRBY, Tk, TOWEEKI#Hm/IERIELLTE T
%o WENJT Y 2007 42 7 AICF83E Uiz HE A DEAFIZE ~DFBL (Taxation of
the Foreign Profits of Companies) CHEHENTZT A AH v gy« R¥a
Ay bk (LAF, 12007 4ER R 2 A by EW9,) OfROHEX™, H
SAFRABRFRAN~OBITR ChH o2, M TB - EEZHLAILELH S
DOFFHEOT ., BT, KRENEBT S Z LI~ T CFC — L3l 511
MOEBEMIIEEDL L L72B7-0, CFC V—/)LORRER TRiLT 5 B A2 £
DUED, HEELL EOFFANOEERRZ U CHIZR & BN B E S W 28 & lF
AR A AOR Y A A - B & IER(ET 5 LHESND Z &
5. INHOEE 2 RIICIHIL T D AGIERICE T OELH L Z &N
HECTHD L DAY L APRIN TV,

(171 ZHBOHER, £, T8I L0 ) ERMBESHO OECD 1B 2 BEsflitk 71
R4 DHY T ERLERICHEBERITTZENHVEDZ L E2RETIE)X
HDZ L7 EIZ oW T, Murray Clayson and Danny Beeton, Recent Developments
and Trends in UK Transfer Pricing
(http://www. freshfields. com/publications/pdfs/. .. /ClaysonBeeton. pdf [-ak 21
f£10 A 13 B]) &,

(172) AR¥= A2 M
http://www. customs. hmrc. gov. uk/channelsPortal/WebApp/downloadFile?content]
D=HMCE_PROD1_027592( [*¥pZ 2141 H 6 H] )InH AFARETH D,
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BRI, OBBEREMBLEOR G N LRBER SV EF I TS
CFC /L—UZ DWW T Y | AR O FEIEIC BfR e < IENBAT OFEBLAAT 2 BT
DT 4T 4T 7 —F IR T BT & —E DSBS 4 f
G LT DAL OB EIT O A v b - T Fa—F (BEIHMT 7 a—F
EHEMENS,) NI L= CC (controlled company) /L—/VIZZWH L7z k
T, Z O R GHH & W 2R A L 10%IZB ETITFH LW O
EEr# LD &, OQRER/ENET D I7V—THNTOEELZFIH LEET
OFFLANOFIFE L ORI L T EDHIRE M 2 EEZHE LD L. O
2002 FFIZEA I 1994 FFMBOE 4 2 B (SRIpEM) §168A (BFRTE
ROHMEART HHEEIEK) X 1996 FMEGERIER 9 (AR 3T 134
NEALTWS [FETxZ20ERBL—/] (“unallowable purpose test”)
EYFTDHILITLoT, dBibrE R oY O~ E T2 &7 L
PREIN TV,

HEEIT, FREOMEHBESELZ#E LS L LTH, EAFTERRT X~
TREBHTL2MB L0V 27134 bDEb L LT, —HITRELZ
FFF2EMbRLER, V= - 73 —OEPEEICIRATT 5 RE
BSIEE D, BT RERA L2 L0 Lo L ) e liseitiE
i U5 2 LITHT DEEROKITIRS . £lo, Db (B3
¥ RAKT-0 Shire Pharmaceutical Group MR AT United Business
Media %) 725, WEABLED 28% Th 2 HENDIEABIEN 12.5% THDH 7 A
NT v FEICRERZ S OREFBZBT LORMER LI LR EEE R
ELTIW R, 2008 4E 12 HITRAITRBE LT 4 Ay a v - K

(173) AMBLE A 5 1F, CFC L — L3 EBEE 2 S92 IR Th 5 728 L ofitflni
RS THo7mZ LIZ DWW T, Robert Lee, UK Finance Bill Includes New CFC
Rules (http://www. tax—news. com/archive/story/UK_Finance_Bill_Includes_New C
FC_Rules xxxx26909. html [ 21452 H 2 A]) &,

(174) Z D HIZ DWW TIL, Sean 0Grady, Treasury makes U-turn on taxing foreign
profits(http://www. independent. co. uk/news/treasury—-makes—uturn—on—taxing—f
oreign-profits—873873867. html [*Fpk 21 4E2 H 3 A] )&,
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2 AN (LA, 12008 4EfR R¥ o A b &Wvo,) TR, ES TSR
PR RA~DBATR A 2009 FEOMBUERICE VAT Z & & ST,

2008 4FRR Kav = A2 FCHA STV 5 ES TR T XA~DOBITED
T CIBLRBROX G & e DFIZE RS - BliE, (1) EEOBSHED 724

bE5b0 (HL, #EMAFEN 50 ARMTHY . £z, FRH5E LEED 1000
TRy RELFTH D/ ENZET D b DI OWTIE, BEHESUIMEEC
RAT HRNRAEED 10% U LEZEZ 2FEP OO THLHGAITIE. M4
BEDRRE, B ENlz2=y e FTR D AF—LKOA =T -
T MRIOBRESHFEITEE LRWIRYD (o LT O (1) T34 LR VER
V. ERBLSRRRORI R L RS ) . () IEEEEEKICER L TR b
L0, (i) A— k7 VA EE HEHOKR (10%LL T ORKEAEFAEDO D
?) ICEE L TZHbhd b0, (1) BAHEOBMOBERNEZH 5 sk
KL THWRWNHEDRETHD,

AR Y | 2007 FERR K& = A > b CTlE, BTk X~081T
BT DHAICE. AROBRAICHE- TELLZ EMBESNDT AU v k
SRR T D= OfiEEEZH#E LD Z L BNHETH D L DR - A
BUAPRENTEY , 1Dk AZ AL 2008 4Eil RF 2 A FTH
FEARPNZHERF STV DD, 2008 4RI K& = A > b Tld, CFC L—/LOIRA
BRBOEIZ DWW, FEERNO ORI N -T2 e 8 hEm L LT,
FERA7ETH 5 L ONESIT R ZNTND I EA D, 2007 I RF 2 A
v R CRENTE FROQO#ERE (CFC L— MR AKIER) (2B LTk, E4t
FI BT A~ DOBATI > TRE L R B R/NBED LU L EEDH D
WAEREISNTWD R EROAV@OHEICE L TlX, Z0REARNE

(175) AR RF= A2 M,
http://www. customs. hmre. gov. uk/channelsPortalWebApp/channelsPortalWebApp. p
ortal? nfpb=true&_ pageLabel...id...-24k ( [*ERk21456 A 3 H] )25 AFAHE
THbH,

(176) CFC L— VAR DIEIELR T 2008 ARl K¥ = A2 b D A4 ¥ 2 —/L (Schedule) 4 (2
TRENTHY, EARWIEE LTI, CFCL— LT ES S BBLOBIS 2R LT T4
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z 7% BARMET 5 %% 2008 AR ¥ = A > M CTHEMAT 2 L o FmERR
INTND,
2008 R K = 2 o b TRIN TV D L@ E 2 BT 2R &3,
KENEADES OB 6 Z T - E@OBMTITR IR - 22 K

(“tested amount”) 73, WEVEANET D 7 —T7 2K (“the worldwide
group”) DHENLDOFR Y hOELEFET A N (“the available amount”)
ZRIBT DOV TE, FOBE LOPERESET D & 9 HIERGHT
IS DL ERoTEY, FIFIZHT DV =V RIAL N Ty b Fyxy
71 (“worldwide debt cap on interest”) EFREINTWA, AFElX., (1)
EREMENTN—T OGEHELLEL RIZFE2 52 8, £z, (1)
[ES+ D F- AW SEE OB AL B ELL EOFFHT (“upstream loan”) 21T,
ZORER, KEOBESHNL  OFWOEREITS Z L2 E&B U T, 5%
E TCORBFER R LD T2 2L T5Z L2 FERENETHHD
Th b,

2007 £ERR R = A > bR SN EREOOHELZ BT 500 L LT,
2008 4FfR Ko = A > b T, 2009 FEEEABLIE O AS§930 T ~ §930 N %
BHT2LEVIENRINTN D, AEDO T T, () BF LOREEHD Z
AR FERBISUIERERBBO—2& L TThi /e A% — ATEMRT 55
oyt - Bl (b) T—EOIERITHEE T 5 (D@ ]) A% — 24 (“prescribed
schemes”) (ZRRT A FILEIAEL « BLEIZ DWW T, BB SR A owE H
DRARATHD L INTND, Eft@ L, BRTERVWERT X M 0¥
WrEHE L 72> TS THEEHKT A ) (“main purpose test”) Z&FI5]
AF—LIZHHEMAT 2L EHAT2bDOTHY , EFL 01T, 720 G722
LBRAEFRICT D THEK > 2 M BB RS Bl &) (“Targeted
Anti-Avoidance Rules”. TAARs) Z¥H+TH5LWVWHILDOTH S,

2008 MR 3= A b TR, ESETS SRR OB ARG E S5 Ei

BENHEYBUFE IR ( “acceptable distribution policy exemption” ) & [
Fett5kRk) (holding company exemption) 2AFEIL S D &9 FHARIT B D,
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(D) TR T D ERIE AF— AR L LT, (1) FERICITEE RIS
MT 5T GRS ZIT ) AF—2 (8930 J), Q1) FIZESEEOZIEE R
ZOBMRE NI EFT ) IR E BT D 2 & %9 A% —4 (§930
K), (111) 85 =F WS M ISRIL L 2o WS WAEED 2% —24 (§930 L),
(1v) B4 DPFIR & 722 HFRE A U T2 Wit & Bl Y 23 T D R Tl BRUR
- RS RS TEY, Ld, M2 EEREERICESHTY
e &L THESRE AV — V) B ARSICEIET D A% —24 (§930 M), (v)
FEENITEMNRINCEIR T BF] T L %R ) 4 — DR LTV D A X —
2 (§930 N) AZEFHRTND,

7 4 AR (Stephen Timms) MBS KE (X, ESNFIEGREREFXA~OH0 0B
TRE P ETRO~QOHEICRE SN HME TR, HEOZEEMEOH
G108 L L RRATRIR DN T U AR KD ECEHERLOTHY T F, S
BIZF I A AT RO E R Db E KD Z L BIFETH D & D RAFE
TR LTy ™ B 2 OBITHNL LTz 2009 A BOE T, 2008 4ERK
R¥ =AYy b ORENTZERUFER (ESFHERBRFR~OBITRLE —# D
HEEER) ICETOBEEZNZ - LOBRRAEND L Lo,
M, INDOMTHEEEZH LD 2 L OZEEE K> TTFERN H - 722

177) O~Q@HEDMIZ Y . Bl 21X, BINLISMIE AR Z BB X85 —EDOBBNIIAT
LMBE OREBEIZET 2 HE ( FTfSBivk § 765 %4 ) IZ W TIE, TOBEILETTO D
D, LERY RUEL R DZHASLEEDOBIRICOWTIE, RERBERT DLV
BEHLD EOBAPRINTND,

(178) Z DT 2\ TIE, Richard Wray, Threat to move business out of UK brings
£275m cut in taxation of foreign profits and dividends
(http://www. guardian. co. uk/business/2008/nov/25/pre-budget—report—economy4
[FEk 21 42 H 3 A] )&,

(179) EAREENMZ BNIZAE LTI, 2009 FEHEIE TR, OESFTESaRE E O
FIS I MBS L EEND Lo IChoT2 2, @ FIFICHTHT— L RUA
KT o e Xy 7] OFEFENETEDSTZI ERENPFT HILD, 2008 Fhit
F¥= A & 2009 FHBUEICEITD FIFAISHT 27—V RUA R F v hF
Y v 7 OHEEFIEOEZRMEERIC OV T, Worldwide Debt
Cap. pub (http://www. dlapiper. com/files/Publication/ach. 4362c—651f-45cc—b82a
-00dea0f4b84/Presentation/. .. 6502. .. /Worldwide%20Debt%20Cap. pdf [FA% 21 4F 6
H4RB])BRE,
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U808 1 TR L —E OB HERCHIPTHIR 2 5% 0 T ER ki E o
RELPBEL 2o TND I LR, LITO 2 ROH 3Hi TELRT LR ERD
TR RBEEDE % (Z361T DB T 2 & £ O PHTE O ERBFICESR D & |
IO OMFEHEIL LT LR LIS b DTk n e B X bivd,

2. TRRTELHVEMIIL—IL] & THERS>T-EREEFLERE] OREDIT
(1) TEKEF7I0—F] —DEIISOBRICHEIFI-B1E
PETIE, FEERNGRT 7o —F Il 27 28/ FHNC LB

HEROEAMEELRLEY = X b2 Z—JRAIOEEICRRNH S Z &
23, Craven (Inspector of Taxes) v. White F{E &Rk ([1988] STC
476) EERBEUCTH OGN E o721, F= BB Y4 JE0Y 1998 4F 10 A%
RLEBMXECTRLEZAEMNERAEOE AL (A General
Anti—Avoidance Rule for Direct Taxes, LAF TGAAR =] &9 .) H.
BEWETZ B2 (Tax Law Review Committee) HEDXFFEG 6T, ik
IEENDIZES RS TR E0NH D B2, Lo L, MBLREETZ 25 LT
fEBERREZEHET 2 VW) 77 a—F (“black-letter approach” [H
WEFT 7r—F] LHINTWD,) THRARH D Z Lnb, FHE, B
BUREL, EREIFRRIGRT T u—F - HEEZBRAT 2 LI
T, FUBLIEREEAT A DG RMREEZ B 2 Z LB TH D L OE#ERD T

(180) BlAxIX, TRIFIZRIFTHY— 1V RUAL K- F v b - F¥ v OBEBIIREINE
DEEW, WIBE DO T ITA4T A aZAMEEEDLEVOIMELH B & DIRTEIC
DUNTI, Bill Dodwell, John Bird, Christie Buck and Phil Richards, United
Kingdom Tax Alert —25 November 2008
(http://www. deloitte. com/dtt/alert/0, 1001, cid%3D236454%26pv%3DY, 00. html) Z
BB, 1996 FERABERIE 9 D/3F 13 T/RENTVD [FRINARWVAML—I] O
FERPHICERDBATO N A FF A4 > ( Taxing Loan Relationship: What’ s
New (http://www. hmre. gov. uk/manuals/cfmmanual/legislation/cfm15227. htm) (Z %
T B WEFRE S ( Chartered Institute of Taxation, CIOT ) D#HEf|ZETea X
FZ oUW TClX, Loans for Unallowable Purpose
(http://www. tax. org. uk/showarticle. pl?id=1538 [“FRk214E3 A 7 A])&HE,

(181) Z DROFFAOVTIE, #HiE - BiiE [FHBIURLE T OMH] 118~130 HEM,

(182) Z DROFFAOVWTIE, #HiE - BiiE [FBIURLEA T2 OMH] 131~138 HEM,



http://www.hmrc.gov.uk/manuals/cfmmanual/legislation/cfm15227.htm
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T3,

AT, 1999 4F 3 H, YRFOMEKEIL, SENEREE OEAD K
DOFREE LTHELIZDT TRV EBRRTNS Z L0509 Gk
HRBLE S, FFRMIIE, fEsk & Brp Bt o —o & 72 2 ATREME A 72
WD TRV, BB B 1998 4EIT7R L7z GAAR RRIZx L THIT M T
LNT-BEYGET ZE S ORHIEIX, £OBAD N N— FAMENS O TIEkR
WZ EEDINOTHIRSITH LD ThoTlz, LR -> T, MBLERITS
DEREEREZ IRIL T 2 7= D DIFIRICHOWTIT, ARG RELE DA L1
IR LA D S DITRD D LWV MEHENFES>TNDHEZATHI,
TOXEIRGEE LR VD FREEZ MO b DL LTHIHINTNDO
0, TR ZRR > - HBUERESFBRE ] (“Targeted Anti-Avoidance Rules
TAAR”) R0 TRANZHS< 77 v —F ] (“principle-based approach”) &
WIHIBZFTHD,

[ %o T-MBLERESREHUE ) & TRANCES T 7 r—F ) (1L
THHEE. WIhb, ERIEREUE &M U CHBLIER TS I3 5
EWVHEHE e TRARIEFT 7'a—F ) Lxfl S, 2372 0 el 7e S
ICESWTHIBUIERIT A DGR AT LW RIZBVWTHEEL TV 2k
Mo, AR EHBIERESRHE) & JRANCESLS 7 7 r—F ] 12K
WA BHEERET D L1E, EEE LT LLAES TERWEERH S
EEZ LN, BIEY R 2008 4F 3 AR Lz THLBLURERER, (B O fi
b1 (“Simplifying Anti—avoidance Legislation”) ZB89 2l
(AR 12008 FEf@EmEE] LW 9,) TiE mEDOHRET Fm—F &L
T, [HERK - 2B AEAE) & [FANCE ST e—F) ©o=>

(183) 1999 4F 3 H \MESKELIL, 1999 M BIEIC GAAR R° I = GAAR [ZHA LW H DD,
GAAR DIEADNFHRDOFINGL & L TR INTZDIT TIE RV ERRTWD, 2O
DUV T, Securing The Tax Base
(http://www. hm—treasury. gov. uk/bud99_pr_securing tax_base. htm [*FR% 21 4 5
A8 H])BR,



http://www.hm-treasury.gov.uk/bud99_pr_securing_tax_base.htm
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WdodE Lz BT, MO A QR - BREIVR ST g 199,
) 2 4% > 7o LB DR SR | 13, TR AE o0 AL B[R] 36E By 1k BLAE )
(“Specific Anti-Avoidance Rules”, SAAR) & HFHAIINLTWDHIEY | KFE
DFEME D FLFE BT 2 A LB HUMZ2 SIS W TR 2 & ) Bie
ERIZTHOTHY, EFLO 2008 Ak 5 & Tid, ABUEIL, ki@ Y
DI TREBGREE L BT 5 L W OB - FETESLT LS
TG T NN E B X BN D —EDOWE 28 « TRRRIZHLT 2 2
EETRHEME LTEY, £, @HOBEERS 25872 LoENEA
LTWRWZ b, AHEDOHIERFHIBR L Tid, 8% OIS | 2
MFEPEN BRSNS D HEHEL LT, MBEOT Lo vk v FORIBIE L
DR EHL T L FERANE LTWDNELE NS TEEHNT R b
ZERMT 2 Z LMD RN EDFINR SN TN S,

EFE 2008 it S & T, FRANCES ST 7 e —F 2OV TR,
FUEREDRRE « HRDSAER LT L HES TIERW & W 5 B Z JEAk 3
I EEFERAME LTEY, B, 2007 4 12 AICBB SRR LTS
F&RAC#E (“Principles—based approach to financial products avoidance;
a consultation document”, LT 2007 4FEF&[ICE:] LuvvH,) TIEIY,

NRANZESLS 7 7 r—F ) OT T, ORIEIZH 5B 2 FIT6d 28
FHOMRENRED Z b, BROMR L 72 DB T TH DHENT
OWTOTRIFBEMES S E D, @mpH I Z2F M U 7o AU T 2512
KR 2 e DI STV T E Tk 2 ZpERIBUE Z BEIL T 25 Z LS FIHE L 72
L=, BHlOEHEY - —EMEOEB LML Z LA TE D, OMBIEREZ
1T 9 HIT & - TE, FBIEGEE TR S BUEMUE I L2 & v D TR KD
b, FANCEAL L 22V E DFRETTH Z LD RERETH L Z &b, #l

(184) AR I,

http://www. hmre. gov. uk/budget2008/as—simplification. pdf ( [k 21 4 6 H 25
H] )M BAFHETH D,

(185) A F& M = #F 1% . http://www. hm—treasury. gov. uk/d/consult_financial

productsavoidance061207. pdf ( [MER% 21 4E4 H 7 H] ) HAFARETH 5,
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BUEBAT 2 DOFEHINRDBFEE D & OBRHARIN TN D,
(2) THZERK>-AREEERHRE] & TRAUIESIL7IO—F] OEAKSH
FRO LI BRRGDOT, THE - - HBLEREGFRHE ] ORFEHIE LT
ZEF LMD, 2006 FMBUETTFY TSN [Fx EF L 7 A ViR
1] (Taxation of Chargeable Gain Act 1992) § 8 (¥ v X)L A
VEEGTENDORAILE]. company’s total profits to include chargeable
gains) ThH2, £bZb, [Fr & -7 URBE] TiX, §16 12k
WT, Fr B mRALR Y EXL - A FRBRRRR N 22T D L
WO RRIOT, E—DIGINGAEL DFENHRAR L 25736, HED
RO RBINDBEDHES N TNDN, DBV OBIF % E s T [F
ES 8L T@ 7 LAy FOESEXITIMEORRL LT, HLIIET
LoD A M EDOREICER L THERENET, £72, T LI AL PR
B LORRAR/D Z e 2 FHER BN XIIFEREMO—D2L LTNDE
B T EBAOPDDIHEEOERITRD b (2A) EHELTY
% 180
2007 FEMEE TR Sz THIRE B (Stamp Duty Land Tax) § 75A
b T2 2B EREGRAE ] O—BITH 203, AHEIL, FIREH
BLOELEES D A% — DD K% B A—F 5072 0 JEFRBUEIRY & 722> T
WAHBLDOTHDZ Emb Y KBUEE, MR- 7o MBS E

(186) AME D JF L IEX., “+-+-a loss accrues to a company in disqualifying
circumstances if —(a) it accrues to the company directly or indirectly in
consequence of, or otherwise in connection with, any arrangements, and (b) the
main purpose, or one of the main purposes, of the arrangements is to secure
a tax advantage.” THD, F¥Y X)L« A ViBLESS (2B) X, 7Ly Ay
b &k, K, AR, A% —L4A, BEIUT—EHORE] (EMIZPITAIRETH 2 i
HNIIERILR) | ( “any agreement, understanding, scheme, transaction or series
of transactions ( whether or not legally enforceable )” )& &tes EFmL T
Do 72F, 2007 FMBUEIZ L > T, ABEOBEHLRITIENCIRES LN L &
ot

(187) AHUEITHIMMLHBIA X — L DK BEEZETHLOTHL L DOFERL INLTND,
Z D EIZOWTIL, Michael Thomas, Section 75A FA 2003: The Death of SDLT
Planning ?(http://www. taxbar. com/documents/Section_75A_FA_2003_the_Death_ o



http://www.taxbar.com/documents/Section_75A_FA_2003_the_Death_of_SDLT_Planning_MT.pdf
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EWVIEDHI=GAR E VWD EFRDEF RO LNED &> TN D,
AHEIL, LROF ¥ XL - A UBBIHES 8 LIXEAeD | TEEHD
T AN ASIET 20 TiER< . BHoRE, EEEYY —AEIRDL—
D AF—2D (SPV = M=y TEEMESELHEDRE,) ITX
> TH L 2 EEOHIE B OMMSEOGER, 23D A% —2%F AL
7~ THA Fo+H#E3]) (“notional land transaction”) (2L - T\
POFIZXKT L TA L D BEOK LR L &0 WEAITIE, TEE
O LHIERG ) kU TER BB AR T D LV D T e —F R REA L TV
% 88

Zhizxt L, TRANCHESL 77 e —F) oREHIE LT, miRO 1994
FEMBIEAE 25 (SEPES) §168A RNEITEND, ABETIL, R
TERVWAMAL =] BERAIN TR, RA—LOFRER,
Prudential Plc. v. Revenue & Customs Commissioners Fiff: ikl Kik
B#E (Chancery Division) & ([2008] STC 2820) THiEH &N T2,
ARFAETIE, IR L 72 225973 1994 R BHE 43 2 55 § 1684 TED 5 [
K] (“qualifying contract”) IZEEMT 20ENMEE IeoTz,
K & 1%, 1994 SR BUENE O @RS —CEBT 220 TH Y |
AIED 1HE, TWTNOADRFHEEIZBN T, HOEANLEHEETH D
HREINEBTERVENEZA LTV AHAITIE., YA TR, £
D §165 OHW L, BO&GKHE L THZEE IO THEASN AL,
PUTO 2 EHOHIBRCRT 2 HOD, EIENO>EERARRLY HIEDO T, AR
SNV EICRE SN AN TRHA SN TV DS HIBIC L 288X 5

f_SDLT_Planning MT.pdf [k 2144 A 8 H] )&,

(188) HilziE, AN BIZx LTz 1 T HARY bfﬁiﬂbt %, BOAYEZ LA C T

®LTH5 AR RCTRATLZEA, BELEOLHEE X, CIloXk YUMo
ThY ., MK EHIBL ORI | THRS REkd, ﬁﬁﬁ‘éﬁﬂﬁ“ LTV A ARHE
DA DBENZ-SVTIE, The stamp duty land tax ( variation of the finance act
2003 ) regulations 2006: technical note

(http://www. hmre. gov. uk/pbr2006/sdlt-regulation. pdf [*ER% 21 4E4 H 8 A]) &
JiTE]

o



http://www.hmrc.gov.uk/pbr2006/sdlt-regulation.pdf

Fhi] EED TS,

LRI T, B N O RN B W CEERFR OB &
BV SEES 2 EBRREOEHICT 28 O0OBRIAT v T E{To 1%,
BHEBIRDRBRE) AT e~y VT D720, RESFHFFITVEIRT S
FBERE A X — A THDH AT v TR EEO, R ES & —FEFH L
U, 1994 FMEE 42 T § 1655 ICHKSE | ZOEREIT 7203, Blg
YL, ) DIFANE, JEARICEE Y T D E 5 DO SIELARRERIEE N T
TRy MY T2 L0 THSIE0, ARNIT, BRTEARVANE
FT2H2bD0THD L LT, ZOVRARET DS EITT2Z L
Roln, EEERE, RFFERICBWT, BIBYROEEEZRD, K
AMHAVZEAT 9 B OGN Z2BEH 23 B LS | 72 AR E HE O,
ARFFNCIEAS W CT—EEERHAN LI Z L3, ABEREE FER B s L
EHOTRWZLTS, FEAAMDO—2L LD THL I &b, K
PEORIHLAEEIE, 1994 BT EE 4 55 2 % § 155 23T 0 D ERRATFEZ B D4
FIZREY LARWE IR LTV D,

(3) TRANZEDSLK7FO—F) OBAGEOILFICHIF1-EhE

A > 2007 4EFERISCETIE, _EFEO Prudential HEEESERCHL T
HRESHER S THANCESWT 7 a—F ) IR L < TR 7-F
] (“disguised interest”) IZHXAT B &L DEMMNRINLTUVNZ, 20

(189) AMEDFEITIL., “Where in any accounting period a qualifying contract to which
a company is party has an unallowable purpose, any amount which for that period
fall, in the case of the company, to be brought into account for the purposes of
section 155 above as part of amount B shall (subject to subsection (2) below )
not include so much of the amounts given by the accounting method used as respects
the contract as, on a just and reasonable apportionment, is referable to the
unallowable purpose.” Tdh 2, 723, §168A2) 1%, [+ - B OBFAITHRKRFZIEB X
TUEARBR LED, 7 ar 168AQ) 1%, RKEHEIE, - -+ - B OSHEN A O&
FOIEADBRT 2 RFHEEICB W TR IS W L) 2 5857 -« + 1 EED,

Fiz, §165(M)iF. B o@FEE L, (BRI HEFHEE) ICES SN D UTES S D
NEXVENC L DK EILATH D] (“Amount B is so much of the qualifying payment or
payments made or falling to be made by the company as is so allocated. ”) & 7E
HTUW e,
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D EMD RS HERITIE, B2 SRFERICIER IS T R0 & 52
g 2 WiEK R OMEE 2/ Lk (TER FTHE O R R etk
“cumulative redeemable preference shares” %) OMEAEB LN, —EH
BIRE L2 BRICHWRERIND L) BRAF—L2%2FIH LT, itbixtg s
DF|TZBIR & AR DR L CF Y B XL - A TR b S B E R L
WECTD, ZOXD REE ZMIkd 25 & OBURNG, —EDSEEE
B2 E, —EDORKICHOWTITEM & LTIV S Z L &iEDTz 1996
FEOMBEEL 91A~916) L DN b DD, Zi b ORE O M % R
DAX—LBNHTIACRGT 5 POMBENELD, Zhb0OEE 2+l
LT BZENTERNSTEENIEERD D,
FREOFEESITES, 2009 FEMBEIE TOSIIEKIZIANT T 2007 4EFERISC
EOWNFITETOBEELIMZT- 2008 4 11 HREOHRCE (LLF 12008
FRRESCE] L D,) TG TRIEFRIT) ~oxtht b, 2009 435 ABLE
6EBH 2 A (§485 A~485E) ZAIRRT 2 L OB RSN TND M0,
INOLOBERDT T, BABREEETHLT L VR FRRFIIC
MY T 2BICBEST D ) X — v B E UL SELGEA, »0d ) 4—r
Zxt LT, BIERBRABA RIS L LT, BEBRITR DIV — L& E
HLESENMHINDZ L LD (BL, 20D T LY ALY hOFE
RBRSOIEERBAO D0, D Y H— v BIEAB EOFTHIEY
LN EIICT DI ETRWESZR LI, 5 EOBMAIERV, )7=d,
AIERITHILL T, 2007 FFFEME TORINIROBEBIFIAIZEIT 5
MEAL=FF-] (F72bb, PLC IWIRBT NEZEHD 5 TRV R) OffiE
ToZ2&bAREERD EFZXBND,

(190) 2008 4EFERISCE S 13,

http://www. hm—treasury. gov. uk/d/pbr08_financialproducts_802. pdf ( [Fpk 21 4E
4 A TH]I DB AFARETH D,
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(EX5151A)

®9,500 FAR> R (F1HH)

AP PRSAE (PLO) [ L &:FlpBE

OHATEH (FE1HH)

PR
| @ 1{EAR L RO @1 5K NhiA
: f Y GE1AA)
¥ N O 1EKRIT GE1HE)
BRI o) | > |

O&®@ : %1 BH, #3BAFEEMER (SPV) 25, SRMERIICH L—FR 1R R
DI LERIEITT 225, FEBEITIE, —BR4720 0.01 _ 2
(FAARERL TRV R) LinSddhbiv T, BBk, =&
AAREDPEFTHRAZIND L ORI ENH DL LTH, BIAEKR
ZEA% 365 HLAPNIZ TR D |EN S D,

@: Fio, H1HHEIC, SRR, ARRAMIBIAME (H1213 9,500
TRV R) TARAMRSH: (PLC) ICFRAIL, AMEEOKDVIZ, &
ARSI, R L ER Y IR D BERIDIAEE Hh T2, 2O
WEED SPY R OMfEIL L ER Y FTh o, BHEeHEHRR LD,

@ : RIS ORFEZHRIT, FH—H BICEREERIY SPY 225 9,500 KR
v REZMEL, #3656 H I, @B, PLC 8FTA LT\ 5 SPY
WA REHW, ZFHE/255 58 Rik, 81 HBEIC PLC
NXH 729,500 TRy RIRHHTFTH D,

(R{EER]TIE, PLC 23, FEEMICHIFICH Y T 2 23915 & L ClBL S vz
it BB EEESN-EHEY ¥ — ] (“tax privileged investment
return”) Z PLCICH 7 HT I EHZBH LT LUV ALY FOYFHEFETHDL Z
b, ZHEOS TR Y ML, RANCHES 77 a—F ) [ZMWT 2 8ESR
W&o TRRB S & 72 5,)

(H#h : ZEEMFEA 2007 45 12 A 3R EEH( “Principle-based approach to financial
products avoidance:consultation document” ) Example 1 (ZHN%E)
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S BT, EFLo 2007 4FFERSCE T, TR O WL OBiER] (“transfer of
income streams”) b [JFHICHES 7 r—F] OxtHR L N TWD, 1T
BOWNDBIL] BAT T —F Ot L SN RITE, FlX, Bl
WCRET 2B A BT 572012, MR ATHIT 5 2 e <RS2 TS
HEF & G AEREEIGEIE L, 20 Rb 0 T Y BIC LE MY T 282207
W2 EWnH ZAF—LEFAT LR EDOEE Bl2IX, WOMGIKBZH)
BTy Zo X 57 TFiEORNOBEL] T U2 T &
GRS (capital receipt) OWTAIUIFEHY T D0 &5 AU L CHEE
DM R UL, BT LB LI bD Lo TRV EN SR
B8 o7299, 2008 FFEEICETH, 2O KD REHE - BEICHHLT 5
EDBLENG, TFRORNOBEE] 2 FANCES 7 7 —F ) OfE
ET DLV MBI TN D,

(191) AFERISCE T, FHEOHBF L, FrGOARMITKRT 2 3B BRI I A T2 -
FBAMEDRLE S & ORI TN D,

(192) 5z 1¥. Greyhound Racing Association ( Liverpool ), Ltd. v. Cooper ( H.M.
Inspector of Taxes ) Jrie AR ( [1936] 2 A1l ER 742, 20 TC 373 ) Tid,
NI v 7 BFIHESED TA B ADOMNEORMEE LTH LN —FEA WX T
D EHRENT-A, Inland Revenue Commissioners v. John Lewis Properties ple
HEOEZEFRBEHITE ( [2003] STC 117 ) TiX, MBI BBEIMREICKH L THELATTWD
BRENGAE U D EE 2 — RN T - T DR &2 RIS REIE L, 8050
SHli & LT, MEHEICD > TR LN D ERZ —E DR THID 5IW &8 E2 157
LA PRAEFEIIIETIE RS BARNGETH D LHRENTWD, Eo,
ZIE FMTH, TTEY, L BRSO RBNES TRNEW S ERD S
Z &l DWW TIE, Michael Flynn, Distinguishing Between Income and Capital
Receipts — A Search for Principle
(http://www. buseco. monash. edu. au/blt/jat/1999-issue3—flynn. pdf [k 21 4 6
H 26 H]) B,
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(Ee 5141 B)
- OfLY DA
@Bl DIENB D HELHE 252 % HER) T

1A B IRA |

|
S ey v S ,

D&® : IEABPENBNORY 252 1F 2 HeR] & ZZHUT SR EE ) & Bl 4 480
WCILEAHS T 2 8 E 2T 5
@ : HEAB D DRI L TR 2SI D,

(TRANZESL T 7 e —F ) IR L 7= HERO T, SREREINEN ALK
oo ToREIERHMTOREDS . D DFEEIMTONT R EOIEANA DTG & L TR
BlEhb, ZOHE. RMELHICH > TEABMROMESETLTH, 2
MOMBLE OBRTIHIT LB SNV, IEABMNLOEHIZOWNTIE, 4
RSB OFTE & L CRRBIS N 5,)

(HBh  ZEEMA 2007 45 12 H 3R EEH( “Principle-based approach to financial
products avoidance:consultation document” )@ Example 11 [ZHN%E)

ERED X O AT 5 ETEE L SO MO Henry Jones
(IXL) Limited v. Federal Commissioner of Taxation ZE{FiELI#EH]FH]
P (91 ATC 4663) T olz, AFLFTIE, HIHODORGEEZ A L TOTAhEL
HAFENAENBEISH U TARIEZEM L THFHOZIRIET 5 Z & & 10
FEMICE - TR, 10 FRREERITIT, ARG 2 HEFNITH =& 1R
L. 205058 oxHlié LT, HaiOORFBEAIILCT-aA YT 4 215
L7 EOTRKBFETI. Elo. ARSI DENT, MBE AL, AR
FID T T OMEF & SRBEBICREIE L, 25l & LT 768 & R a1R7
23, B AL, AR WD TR MBS ADMEH T2 2 &R
TERY . Elo, AMSHIIEAFRANC & 2 iEOMEOIR TIZER T %
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HDOTHY), BRL LTOMKERT O, BIBEYRMEILT S 1936
FEFTFBLE § 26 (2) 2N E WD 2 FHIGEN DDA U 7= Bl ST ITi% S L
RNEERLAEZENHEE 2o 7219,
AFMAHRTORENEBEZ T OF T 2007 HEFEMCENFICEE L LE
DI e Hill) BEEIRLE T - o BERDEEOHER DS
W% D22 WNGE VEED b OPFMREL L, Z OO I 33 55,
DN D FTAREL AT RE T D3l & AT R E RO O H AR 5 REM E LT
BABEIG LEND WO RREREIED, 207 —XTiE, #Hic
Lo TREROFEAHA SN TEIY |, SBESND L ODGERELTT O & O
. AR ORMETH D L W) EERH LN, 12D FEET, ZHEHISH
ToRHEANRRBU R ITE T 2 L OFRERITEL RFTT 2 LT Lv)
RRTH DY oD AREIGHA LYY I a2 T BAHERNLAE LD
HOTEARD T A (HEFIDOFEEEIZFE S FHEROFAF ORI BB 2 oA

(193) AfETRIBEE 2o 7-HIZEIE, 19824E 9 HE TORIETHY . M THFy EEF L -

FA AT DN END L IR - 7201, 1985 4F 9 A ORI IELIE TH 5,

(194) b VEHIEIZ, TLEMEHED 7 A B AEHAR SV TR LN ETDH L,

—FERVRIIR EBROWT I E V) BB, Ex oRICEAShDZ &7
%, BRTAEELE LTL, T4 B2 ZAOMHEEDHER T A & o 24681 235kt
HTHDLINENREORMPFITFBNS] (“If an industrial property right is
licensed for a lump sum payment, the question whether the lump sum is income
or capital will depend upon all the circumstances. One matter of relevance will
be the frequency with which the licensor grants such rights, another will be
the question whether the rights granted are exclusive or non—exclusive.”)

EWVI RELRL TS,

(195) ARHPPER/ZOJFCIEL, “+ + ¢ an assignment of income from property without

an assignment of the underlying property right will, no matter what its form,
bring about the result that the consideration for that assignment will be on
revenue account, as being merely a substitution for the future income that is
to be derived. In this case the fact that the future income was secured by
an agreement and the assignment was of the right, title and interest of the
assignor does not affect the result that the amount received is assessable.”)

ThHo,

(196) B VEHIEIZ, 725 RMIE. WBERNET 27 0v—7 0 [FifFofih OBk

DX % FITFFRLIE § 26 () O ARG & 22 HERFHE L THRLZ L Z2RAT-A
F— AN L 72 572 Federal Commissioner of Taxation v. The Myer Exporium Ltd
FAfr FHEBEHR ( 87 ATC 4363 ) THESZ L TV D Ll =T D,
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EORTZEZ 50 R) 2 b0 O, FiEORENRREDTHY |
FARRE B Fiis e LTI D L) HUESR (2007 FHTABHES 6 = §
809A~ §809B) AWRINTHY ., FAHELIMEDHIERIT 2008 FFEMC
FTHLEA I TS 17,

3T AR HEERIAE ST

1. ELREEOEXOMEKDRESTOEER

F2HTOBRENOY B K 51T, HE T, M2 T EREGRE
BUE) ° RANCESS T e —F | (KL IZHEZ R 2 8) & 5 iR
LTV, Lab, soliTIE. 2o OBEDE MO F 2 29784 M 5
BEHH5MY, 2009 FMBUETRA SN FRTERVARL—ILV] &
LIS DHESCHTZ 72 T2 S T BB RERIE ] b 20X D 2@
DIERAR LINLES T oD, #ENIS, T b ORE - fifE 2K - Tk
Do 1 2O EOREIINE - RHEEEELIH T ImERLE LD D
BEO IS OBE  HEENPTFU TSN HE. TOMMIRDEEEN

(197) 2008 FFFERICETIE, 230D 78 a BARME L7oBUEZR & LT, 2007 SEFTSBIAIC
BWTHSEA ( §809AZA~ §809AZF ) ZAIRT D & & biT, 2009 FFIEANBUES
6 2 EBATYTDHLEDORMPBTINTN,

(198) (&> - FBIFREGERE] OMATEEZIL YA LT 28T L H D, 2
LEEO[E LT, 1999 4= 1 AIZEIBLY R ( HM Customs & Excise ) 2SFERISCE: ( TAX
38/98: A General Anti-Avoidance Rule ) Trr L7=8%H— B AR 5 (HIMEESL
ERZET oD, RBEORA N RORZEICKT H5E - ¥ = — /L X5
42> (the Institute of Chartered Accountants in England and Wales) oD%/ R
IZ DUV Ti&, TAX 38/98 VAT : A General Anti-Avoidance Rule for Construction
Services (http://www. icaew. com/index. cfm/route/121465/icaew_ga/pdf [k 21
5 ATH] B,

(199) ZoXoREmndbs eV s FEFES, FANCES 7 e —F) oMz s
DRNOBHL | OFNZHIERT D &V H 2008 4RI SCE TR SN H# R R AR
fELTnRnz el Db TBRLTVnD BN,

(200) THYZAE - T-FBLERBEGTRBLE ] OFFREFHRE S, BN TWARWNWE D & 725
TW5 EOHEHNIZ DWW TIE, Update on the anti-avoidance simplification review:
Response by the Chartered Institute of Taxation
(http://www. tax. org. uk/attach. p1/7290/8639/SimplifyingAntiAvoidanceLegisla



http://www.icaew.com/index.cfm/route/121465/icaew_ga/pdf
http://www.tax.org.uk/attach.pl/7290/8639/SimplifyingAntiAvoidanceLegislation%20final300908.pdf
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IRENHONBPITHY, Fio. THHOHE - BEs & —#HOMETE
EFRUTTDHIEDOUEMEICONTIEL, LLTFD2~41281F 2B bR
L5380 | [E ISR B L 25T LT B ERBRINGEE OB X B3,
D302 il BEZE O 2 H o T LB A~ OXSICE R L TV 2 b b
REIND,

ZbZb, F1EE 263 (MBI 26RO ) »H B LR
WY BRI 2 EEE A SECY IR 2 BIAHZBIRT 5 &) ) i,
AL X4 O SHABE P BT DIRBLOGEER L WV 9 sUTBW TR Tl Y%
Z T HIENEFETOMBLORER L VD SIZBWNTH, IMEELTE TV 5,
ZOXS RN, BEORICBWCEICHEE R D Lo TWnDH I &I,
% < OBMGEEOENECHBIELICB W T, ESFHRREES EARS
BRI EE ] (“participation exemption system”) MRS TWAZ &
HLMERT D LN TE B, ENIENED B BRSNS E OF B FH<0
RS OW L, BFEICETORERNRERD DA, —EOuAZRMN: (b
XRAHASCHERGFEILES) 27 ) 7 —4 57— 22250 Tk, BENEA
DIOME T2 B ZFET D Bl YOk GEE TSR SR D BN T ORELA
R END LD OV EFI & Ap > T D Y,

bobt, EROIIRBHE LD XY vk ERET DG ARSIk L%
D, LAY R Y v 7 R T T = VIR &S5 2 & &R - Bk
T B0 FINDOE A T, ZO& 5 ARMBRERER Y v 7 2T T =

tion%20final300908. pdf [*FRE 21 44 H 8 H) B, [HANTKESL 7 u—F)
Wk D HEHAY 22 FERIZ oW T ix . Adam Blakemore, A Review of HMRC's
Consultation Document on Financial Products Avoidance, Tax Notes
International, Vol.49, No.9( 2008 )pp. 795~816 HMB, AFERZA R L7 b D
WZOWTIE, —mbEE] TemhpEsh 2 O 7= FBLR R 4R D P E i A BB O FERI SC
EOWHE | FBUFZEEE 710 5 (AR 20 ) 168~196 HZ M,

(201) AZ %, RAY, TTUVAR AL A, AL v NAX— VIRV TAVT R
O Y —ERERSINGERGIE ( TERSINEFHESRIE] L bRIhTWn5,)
FERALTCWD,

(202) ZDOEHIRE v I AT T2 T ORE LTIE, FRSHEEE - TEARS IR
HwIEEwa Y | (“participation exemption shopping”) 2ENHV . Ftkethickt LT
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TEICK LT EORPHEECHTEFESE 2 LT\ 5, XHHE O REH)
D CFC — /Lol D EARH S THH B, Znboxi#EE S, gnko
B0, BHIEAaHESICRE SN B HE 2 ORINEB SIS S ORI 711k
BHPTHR A2 =TT, ZORIERGTOH Y FITEEDNMZ Hit, EOREE,
INHORMFHREOA ML RA BB L TETWD, UITD2~4Tid,
E BRI D K ik D [E % OB ARBNNG bR S O R0 3= e T i O A
ML R E ST 5 2 & I2 L0 2009 FFMABUE TR Y S 55 E o ES TS
FaBRIEE & 2 ORTEFEO BIEN B 72 E 2B 5,

2. AU DOEARSINARRREIE & FBRERH LR

F T U F DG 2006 FFICHIE SN DATOE RS INGERHE D N Tk, #
Z X OB ES 2D DA DB Y N G ARSI S BRI EE 0> F x4
ERLDICE. OBREENTEHED 5 %L LoMRIIAEAZE L, OF
SR ESTHER 10% UL EOIEABIOMNGR L 72> TRV | Q¥R =
DEZEEHICFBICEE L TRV | BattoFStHRoRA 23 E pEEH]
BEEOTRWZ L (Thbb, Fathd TREE T 7 N (“Fiscale
Beleggingsinstelling”) IZF%4 L7222 &) DSEHESME L > TRY, Lo
b, AT U FOBUEL CFC L— V& EARIIZHE LTV E2h, Z0il

HRIZRHIEZA L CWDEEZ THikat~o 71 (“holding haven”) EF#rd 5
EbdhD, RAHT, KEOZEBEREDOFRSIHORIL DL X, R4V, + 7
VE WEKROT T AEICEPLTEY, ZHOEOPICY, TRkt~ T
VST AEBH DO TIERVNEBEZ LN TS, D OROFEHIIC OV
T X . Thomas Borstell, International Tax Planning, Winter Semester
2007/2008 (http://www. wiso. uni—koeln. de/steuer/lehre/ws0708/borstell/B_1 3_

Acquisition_Planning S_WS_2007_08. pdf [*FEk 21 456 H 18 H] ) Wolfgang Kessler
and Rolf Eicke, Is Germany a ‘HoldingHaven’ %, Tax Notes International, Vol. 50,
No. 8( 2008 )pp. 687-691 £,

(203) filr, FFOPERZ Ifﬁﬁ‘éébé”%ﬂﬁ%éﬂjbféfb\ . BlZIE, Tovw—2sT
&, 2007 4, IEANOEEMI A 2 2 EBITRDFIFICITERER D RN LT DR
AFiiE ( Selskabsskatteloven ) § 11B 238 &E S, ]‘“/I' VT [ERE e B OB A
DR ENTWD, ZORKOH T FREMNETH AN OPERR % IR 2 5 iE 2
U HNIZZ L OFIC OV T, A T4 62 B TFA RE—SE 2 KO IF—D -
J OFER & LA ONITE] BIKY v —F /1 95 (2008) 154~157 HB M,
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ML, EBE L, 2RVIENE DL RS> TN GRS
FE DS HRAE T 2 BB 22 B\ 00 AR 24 7t A & A0 - 7 RLBLER T Al E D K 5
WS B0 80D 5, — DD EERFEE L 2o Tz,

NEDOEA ] (fraus legis) OIEEIZESSHFERT 70 —F 04 F o FlIT
BIAHERAEIIERNE DO TIERWRS, 230357 7 a—F Il L > TENE ED
BB RBALECHBIS Lo A IEEDRR 2 Med 5 Z Lich—ED
RARS D Z L6 2002 FOBIHISGIETIE, RGO I Lk
72 72Dic, 70X oSt EEERAKRE RN TRA L TW O ES 2
t& ORI Z DMOMBEOENENES T D & 5 HBLEIREAT 4 12l
LT ODOEIH L b, ARG EIZLY . FT X OBStn, NE
BEAZEUTTIHRL, BN TSEOMREERIEA L e T5 L,
BHA OB EOREDMBELUADEIAFTHI L D2 LITED,
BEARSIMGREE OB G LR D RNE D R — 2R L TR, A7 %
DEEAE DTSR O TGO FE 22 BN BAHBRUA DO D TH D Z
EERFE LRWERY | RRIEOHEAITRD bR & Eirolz,

LiehoT, LROEDO T TIE, fIxE, &7 v oPSttnLs &
TN DR Z 0 L TAA ADZHEMEEOBELRA L TND T
—AZBNWT, AT U HDBREN A ADZEHR SISO PE & 2
AL TWbDE LIZGEAITBWT, 2D EEN LA U D AEA =8
FHRCEES T 5 bIE, AT 8 « AL ZMBSHO T TlE, SRS
BT DHETHIC T 2 ZHBE Sk L LT, BN S ek AT
372 <, SMEIBEEESR AR EN TV A 2D, 2O LI ker—RIC
LT, 47 v OBSHRBIEYR, BRI 2TV T OF

(204) @D&ML, BH ., BN TS0 D 25% L EE2RA L T S5HA1I35K
RENTELDOLERREIND, 72F, 2006 FRHILIEIZE V., 2007 F 1 H LA, Al
EOBEAEEOQRV@NRES N2 LIk, T v F OEARSINGEREIE X,
ZOMOERE 2 ORFERHIEL D &, BICERBZRBERVERET 20 L 725
TW5%,

(205) T OMOFEMIZOVWTIL, I - mifs TFLBIEREAT 2 O] 293~299 HS R,



141

HEtZB U THEELDOTHoTH, AT X OBEBNVNT BTN TD
BRSO E BT L7 F72 B BAEOBIR TIEZ2W 2 L3 GE S
TRVRY | BRSNS HIE OEANRD SN & RS 0,

TN VEARBINGEREIE D & 0 713 BC Z40%: L OBIR BHIR 2% 5
ZEns, TOBEAKAEHIRT S Z 2L - EDRANDH Y | K. Bosal
Holding BV v. Staatssecretaris Van Financien {4 ECJ 2003 4=9 H 18 H
PR (Case C-168/01) (Rec. 2003, p. 1-9409) TiX, # T & D 1969 £Eik
ABUE § 13D RED D ERBIMGREIED T, T v F OIEABLOMBL XS
B LR BIENOFIEOBRICET 2 a2 MNIBE HERFRECho72n, K
FHOYEFTHLAT L FIENCLDEOMD EU GEEICAFT D TSt~
DHEIED A N THBRENMNZONWTIE AT U X ORBEU /L - T,
FOVERPEE SN/ Z ERBEE R0 | AR T, AEEIX, 47
X DB ST RO EU MR ENIZERSLT 5 2 & 2l 528 %
BHTHZ D, RYOHBEZED D BC 40 43 LR OB 455 1k fit
T5EHRENTND @D,

FLO Bosal AT A T o X OBUNAE RIGIIK T SED Z LICER D
LAE SN2, 2004 T I E ARSI S HA STz, £72, FEE D CRC
Jb—)L & EC 558 43 4% & OBIRARRE & 72 o 72 Rk @ Cadbury Schweppes
Fefd ECT MR Tl CFCL— N O AR BIE, T2 ABRT LY A 2 b

(“wholly artificial arrangement”) IZFRESINAHRETH D EHIREINT-
H DD, CFC V— /L OTFEBERIILT L b EC AT 5 b O Tk &
DRMEDRENTZZENED D AfRELRIKE X, 74 TH CRC
N—NEBANTRETHDLETHAFREESTZEVHIRIELH -T2, Lo

1l

(206) Z D EIZDWTIL, Anti-Abuse Provision For Dutch Participation Exemption To
Be Amended (http://www/stibbe.com/upload/11754220f25019¢99904ffe. pdf [ ik
2LFE2 20 H) ) B,

(207) AHROWE - BFITOWTIL, #HIFE - o [HBUEEEI T2 O] 319 HS R,

(208) ARFMHRDOFRA > b« BFEFIZOWTIL, #E - gide [HBLERREST 2 O ]
330—331 H& M,
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L. fRDOEZAIF, CFC V=V EEBATL VI HEEITEELONT. £
R V2, EFBLE A~ OHEMRA 2 E ARSI OF 3 EIEG ) 25% L ETH Y |
DY UHESOEED 90%LL ENAR— 7 4 VAFREICL VRS LT
AR, BRSOV TIEFETMIE 2 2 L, FHMIES 2585 LT
TR BN LT B LDENTYTENTNS

3. 75V RDEXRSMAERRTIE & AT EEFH LS

7T ADBRBIMGERHED FTlE, 77 v A ¥R 24EML FICHE -
T 5%LL LOKARAEEIEG 2 H T 5 EINEAND BT DB D 95% D IRBisakR
Llpd, AT XOYE LR REIE BRI A I BUE SR E S
TV, FABL—#%E (Code Général des Impot) 209B Zg2’ CRC /L—/ L%
EH TV D, CFC/L—/UiE, 2005 FFFE T, 77V AEHEICL > T 10%LL k=
O A RAE T HENFSHEOBAHEN 7 7 AENTOBAHE TH -2
BED 6T%RMETHLHEICHAINTNE®Y, & Z A0 Société
Schneider Electric F{:EHKT 2002 456 H 28 B W (CE, no.232276) T
. 7TV ABABFIET DAL AEABAL ATROBIAH & 725 T T
b, T TR AL ZAFBEKINL, T T ATIEAIER 2 A LR WAL A
ANOFEFIRIZT 7V ATHEBINZVEEDTNDHLLE, RIEFIZT7 T A
D CFC— NV EFHT 5 Z L1d, ARBIGAICHALST 2 & OFE T Iz
EVORIEDR D D Y,

R B ORCRC /V— )L & EC G205 & DBIFRIC DU T DBRIN EIEERHIFT O

(209) ZDRIZHOWTE, BRMBLHILIE D BB 5 B4 7 v 4 —A4F o 2k B
BEIZ DWW T (http://www. kpmg. or. jp/resources/newsletter/tax/200707_4/02. html
[Erk 2146 A 10 B] ) BH,

(210) bo L b, EHOFSAENFEEEIT-> TR, B>, FlEo¥sLl b
BDEDOBSEICBNTHEL THDHAIC i A= VORI,

(211) Schneider FH{:EBEBLHROME - FERICOVWTIE, BAFE [BAEOY v 7
R~ A T B & BIARA O BIR — %ﬁ*ﬁﬁ*f@f‘w’*l CHTET B TRt~ DB
R T DI T D H > 7 A 7 URBLOE A O W& — | BB KFKHm#E 54
5 (R 19 4F ) 134~151 HEB,
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FARSCRERR OIS A I % 2 7CL 2005 AR CRC b— L DB IE 23T 4L, 2006
FELREE, O7 7 v ARFEIZE 5T 50%LL EORBMEE ST D BU I
SFET D T RAEOBARNR T 7 AENTORAR TH - 2FED
B0%ARMTH 2%E. £, @O EREOITHEY L L b, EA %N
BilElgE H A TRROLS AL, F7o, FEEZA L TWRWEE, CFC L—/L 23 A
SN L5 oTm, WESNTZ CFCL—E, 2D 57 FEMETIE, &
IERTD CFC L— V&b T 2 L ORBMEZATL LD TH o7 L DIER b H 25
2D IE &7z CFC /L— L K TR 2007 4EITR SN T2 AL — /UIZ B4 B B
BIFOTA RTA M L ORICBNTIIBEICE o THAl b D &
o TREY, HEMRY v I A« TT=20 TORMETERTEHLDOTHD &
DRITFVENTND Y,

7T VAT, BB ARB A E D DB ML 212 55, SA Andrits
PEEBE 2003 4E 12 H 30 ¥ (CE, no.233894) TN SARL Coréal Hifh[E
5% 2003 4F 12 H 30 B (CE, no.249047) (TXL - T, K& AR$T8EEZZT
oo TNHOHFRMAETIE, AHEICESIS A=A N THEAKL B FA VIEAD
7T VAT EALOFENNOFEROHIRAS A L 72 0 | BB, AREE
SHIBRIL, 7 7 v ZENDOERNO -SRI OFERRIC T LTI A =
NRNZEND, O XD RN B AT O ABLE X, 1959 4F4— X
MU T« 7T U RGKINE D D EEFERER O OJFRICFAL O H B & E 9 5 EC
G A3 FRITKT D LHRLTND Y, 2 b OHROEEI /NS NH DT

(212) 22D R JFIZ2W T, Guillaume Goulard and Guillaume Jolly, French
Lawmakers Revisit CFC Rules, Tax Notes International, Vol.37, No.3
(2005) pp. 219-223 ZHA,

(213) WIEH D CFC V=NV R OBIBELRDO T A KT A4 DOFMICOW T,
France—Guideline on French CFC Rules Published — Details
(http://www. consulco. com/EN/tax_news/articlel494 [‘Fk 21 &6 H 11 B 1) &M,

(214) Z D pEIZ2OWTIE, France: More Favourable Guidelines on CFC Rules
(http://www. genevaprivateoffice. com/en/news. php?id=0000000046 [k 21 4 6
A 11 BHD 2R

(215) Z b D OWEZLZ DUV T, Robert Tarika, Freedom of Establishment Trumps
Thin Capitalization Rules, International Tax Review( also at



http://www.consulco.com/EN/tax_news/article1494
http://www.genevaprivateoffice.com/en/news.php?id=0000000046

144

BinofeZ X, BIZIE, IO OHREICHES D & BEEHHS UL, bk
. BHEOKIZRMTHO L IIZHELND EOEHMPR S -T2 L Enb
LR E D @0

ez, ERRoD X 5 2R RIRE A - BRI & H 2 2D EABLHIZ DUV T, 2006
EIZITREN TN, ZOFER., Z O MEHIL. WERTOBDEABH & 1%
F7p 0 EEOKRXREBERICH 2 IEAROBEBEIRDIFHLN T T2 L,
—E OMEEOKARA BRI H 5 BEE N OB (W28l 12R5
FlHAWN S ETe XD ITIERENTA, ABIENEA S D0k, TRIF-7 A by
ST OSSR IFNFEEEZ 2 HDOTHHZE)E 7 U T— L,
mIBmo, EeRT A N (DBEEAND D O AN HOCEA (equity)
D 1L5ELETH D Z & @BTEENIZSA S F7- 385 i o> il # Ot (B
HIEAD D OFHANEEET,) O 25%LLETH D Z &, OBEE AT
S TR OB BEERE T N —T BT OREE BT 5 Z LR TO
BRIHE TR L) 27 VT —TA5AICBOND LWV I RANRH S U7,
7 7 v ADEBRRIFLBLIEEAT A ST D T2 D FE Bk EOBEL,
LR X D REEE BT, Société Pléiade FLEEMEE 2004 4£2 18
HIR (CE, no.247.729) TiX, BAZMGRHEO R REMH 42T 5 2
& w2 BB T A XL T 5 E TR — oD T e —F RR S
Too AFTIR, FIFFTEEZETL Y B T 7 ORRE/ADR, TRRBLO
KB EIRBRVEYS E 7 TV AEABIZIHA, D EMICHT B AR
DI, 7T v AOERSIMNGERE e - TRERS WD EP DR R L
7o olz, FIRSHAIRERETFRICHE > TEIEICRYL. SN TEY . Lrb, 7

http://www. internationaltaxreview. com/?Page=10&PUBID=35&1SS=12602&S1D=4701
26&TYPE=20 [FER% 21 4E 6 71 15 H] ) B,

(216) 230D ¥EHEIZ DOV TIZ, Michel Collet, France Tax News, FIN6-May 26, 2004
(http://www. cms—bfl. com/jahia/webdav/site/myjahiasite/shared/publications/
lettre_usa/FranceTaxNews_6_0504. pdf [FRk 21456 A 10 H] ) &M,

(217) “Interest Test”JZ TN “Leverage Test”DFEMIIC DU T, Claire Guionnet-Moalic,
New French Thin Capitalisation Rules: Limitations on Interest Paid, Tax
Planning International Review, 02/06, BNA, pp.3-4 &,
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7 v AENB OFRSHEA OMRERAEIGIL 1T% TH D Z &b, BASN
et O A ZEE K OBLTE 209B 23 E D % CFC /L— /LD XI55+ & 70 % Bt

(BERBRBEEIE 26%LLT) 227 U7 —LTWAIED, ket A MBS
EHEOHERD 54 R[OS EERHOBME BITOh T @9,

FEROEBmGNX. BASINGERGEE OB 2% 5 2O R s 2R 12

CESEZbDTHDEDRFNREINTHERYY | REFORFETHHF
U —ATEEERFECHIPT 2002 4F 4 A 4 H ¥ (Cour administrative d’appel de
Nancy, no.98-451) “Cid, ARHEBIAEE LOFIROBEEZME—DHE L
TS Z L ONGEEEAER R S Thien & LT BB S RASIGER L T e,
L, ZO EEETHL EROEBEHIR T, O7 7 AEABIZLS
PR A A~ORE T, MABEFa X IR Y 2= 2 L BB 572
&L T OEE BB O A B 2R E OB R 23 72 < 40 @Rkt
AlZ, BEDOKR— N7+ VAZMSE L CEHTHIHEMENZALTELT,
OFRSEADKREIL, HRERSICHHEE T, RSt AOER~DRE S
BRNZ END, AFEAF—ANFTHEOEHEZRE | WHNLRMEIRD S
AT, ARLE IR D BAHOREDRERITBD SRV EHRINT
AR

(218) L7z~ T, A< &b, RS A MEEDIEANTH D ERET D Z L ITINHE
Thol,

(219) 23035 RIFIZOWTIL, Robert Tarika, France: When French companies set up
foreign holding and abuse of law, International Tax Review, June 2004 (also at
http://www. international taxreview. com/?Page=10&PUBID=35&1SS=12599&S1D=4702
90&TYPE=20 [Fi% 1844 A 18 H] ) &M,

(220) BIFSYUJRIE, FREH A ICKDBREFGE 7T ADIa—FaT N T7 R

(Société d’ Investment & Capital Variable, SICAV) DEEZ L L. %E DOF|
WDOFNBEL IR D T ERAIAEND TN, FESHE A IOV TEEWERa R M
WINBHREDEEERHL, EEREDL. D05 EMERRCZ T ANZLOLEEZD
NHEHRMEINTWD, oD ¥EFIZ OV TIL, Michel Collet, French Tax Law
Introduces Corporate Substance Doctrine, Tax Notes International, Vol. 34,
No. 4( 2004 )pp. 349-351 1,

(221) A=A « HIP-OBEFLIZ-DN T, Sylvain Pichard, Abuse of Law and Cross—Border
Transactions in France, Tax Notes International, Vol.36, Nov.12 ( 2004 )
pp. 1019-1022 £,



http://www.internationaltaxreview.com/?Page=10&PUBID=35&ISS=12599&SID=470290&TYPE=20
http://www.internationaltaxreview.com/?Page=10&PUBID=35&ISS=12599&SID=470290&TYPE=20

146

FREOEBRERL, AR EZE DR E L TWARBITHD & DT
AR TE R &b, FHEERICE - T, EOBEABILFR Cbh 2 MBLFRiE
# (Livres des Procedures Fiscales) 64 5% X2 52212k, KEED
WHANWREERDZEETRLEDLOTHY, FEEHLWVWOWME - T A %
7T ADPIEICD TRFHIAATL E W) S CHEIINTH D LS TV D
@2 B ERT T u—F L. EFEO Sté Pléiade k& FLERIRE/R
MM & 72 o 72 Sociéte Sagal F{F[EHFL 2005 425 H 18 H |k
(CE, no. 267087) THESEEX /=23, S 62, KERENEEOE =F Tt
U CHAABGA EOB SR A BRI K T AR T — /-7 4 AV DT
HEZF &85 &5 ITHHA TS MR8 & 72> 7= Bank of Scotland FF{4:[E
5B 2006 4 12 H 27 H¥P: (CE, no. 283314) TiE. ZAEM AL ED—%
JFAITH 2EOBWEROEIIZ L > THZ D LW H T 7 r—F 2l L CEps
AL BB T 2 D TR T AL TN B @29

4. FAYDERSIEIRGIE & R ER LXK
FA YTk, o0 OMBEKICTIE W T TE ARSI %R FFHE )
(“Schachtelprivilege”) WEH BN TEY . 5560 LRI o %2
Ao T2 500 BRI T 2 b AT b d, Bz, ZH DR BE
T 2000 4= 1 H 19 BH¥JP (BFH-Urteil vom 19. 1. 2000, I-R-94/97 und
I-R-117/97, BStBl. 2001, II, S. 222) Tif, #7 V> + KvZ A (Dublin
Docks) EMENDHTANT Y RO TEHEEAERHE ¥ —] (International
Financial Service Center, IFSC) [Z+&taiR3L L. Y20 A

(222) DD DEHIIZ DWW TIE, Collet, supra “French Abuse of Law” ZPf, FLFLFfe
1L 64 SeOBERE & 2 ORRIZOWTIL, Rl - i THBLRDREIT 2 OfEH] 279~
289 HBM,

(223) Bank of Scotland FHHHIROBETE - R A > MZOWTIE, #E - A8 [FLBLELEEAT
ZOfRY]] 287~288 HEMR, AR, ZREAWE L EOBEROMEE A LS
BT TR —FERA LD THD & OFFRPEINTND, D0 DFFRIZ OV TR,
Stéphane Austry, Stéphane Gelin, and David Sorel, Tax Notes International,
Vol. 53, No.2( 2009 )p. 155 £,
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EANRZTIWDE MR L, EARSINGEREHEL EDI KA - TA LT
Y MBS OEM A% 5 2 ENRD LRGP NIEE 72oT2s, 2
O DOFEMHRTIZ, AEDHE, 7A VT FOF=thIT CFC /L— L Dl
MGBRESE 7 YV 7 — LT\ Ll AR M 2 B BlimAlis (Abgaben
Ordnung) §42 ICHESNWTEHERT DI LITTEARNVEHRINTND®Y,

LD oM BEAPTHIRIL, SWEREEL AT D LS Ty
ZEAMBLERANE §42 2 H T D R4 Y TH, BASNIGREFHE O 2 - 7=
BRI T AE A BT D VR THH Z L ERBTHH D TH o203,
RA Y TiE, S 51T, 2001 FOBHLIEIZ LD, A BT — a UHIEN
PEIE S0, AV EARERN K OCESOF250 62 T IR D R IOV T,
RARA RIS - HIMSICBR R <. 2D 95% % FRBLRbR & 9 2 BARS NGk
i 2 E D HIEABLE (KSt6) §8(b) BB SN/, ENENED HE
RBINGBREFHED Y 7258 F 230 o 7o FUBLIEIEE T 24 |26t L9~ 2 PR 4 5 3
L, L0 blF, IEABLES§8(a) NEWD DI DEARBIH (Zinsschranke) <0

TRPAAE S | FRBLE) § 7 %03 E 8 5 CFC /L—/L (Hinzurechnungsbesteuerung)
DORFHEE L L TOEBEMN B LEEL I L Lo,

ETAN, FA Y OBVEABHNIC OV TIL, Bk 2002 FICF Sz
Lankorst H-f ECT [Pk (Case C-324/00) IZHBW T, & NAMRT LY
AV N BTV IBEOENAA L CHE LT, THBE#EDOY 27 )

(“risk of tax avoidance”) JFANZE S EM(ENTERWED, [F—0
WBLE ORI —DFL] (“same tax, same taxpayer’) FEHEGL 7 U7 —L T i
WELE®D  TRAZRO—EM ] (“fiscal cohension”) JRANZH-S < IE41k
HTERNI ENE, BRIYOBEMEED D EC 55K 43 FITlfifd 2 LR

(224) T D OFEMHIR I OE O [RIER 78R T OB B ECH T O R - KA v
MZOWTIL, #liE - 518 [ABLERET T4 OfigH] ] 267~270 HZHE,

(225) TR —OMBIHE O — OBl EENRPNR SN = DL, Imperial Chemical
Industries Inc. v. Colmer ( Inspector of Taxes ) -4 ECJ19984E 7 H 16 H H# ( Case
C-264/96 ) ( Rec. 1998, p. 1-4695 )IZHB W T ThH D, KHEEDRA > FZHONWT
I, RHE - AiE [ABLELEAT 4 OfER)] 316-318 &1,



148

LT21ED>, BIR D 2006 412 F & 47z Cadbury Schweppes 4 ECJ ¥k (Case
C-196/04) Tik, ¥UHFD KA Y D CFC /L—/b & RREZRRIE A 242 TV a3k
CRC V=L, T NAZRT LA v b DM b EA SNEHR Y
IZFUNVTEC 549 43 2 LDV EC 550 48 SRICHR 5 LRI N Z &b,
INHOMPHEOFAENEEMICRE CHIRENEZ & Lol
LEOHREEZ T KA L. CFC L—/LZ oW TlE, 2007 4F, [EHT
DFY 7R FHEIRB TR DAL D BU/BFTA MNBAENC . Sz F a5~
EEZ DL OB LR LR @0 DB ABHIZ OV TIE, 2004 45 &
2008 FEOBIHISEZ W UC, 2372 0 Bkt S, BREFH OBIEL T T2,
FHRAEE OB DAL DOTES & T2t~ TNEENICY 7 LT
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