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@ EU MNEREOIEAND L 5 BL S IAR D PIRBUT 3 LT, PERRAR O &
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RO —HOZEZ@U T, IEAINTLEVIFEEEZRFL LN TE
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TS, AHROWE - BREIZOWTL, flifs THUBLERET 2~ DX HiR I B
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o, BrHKHBIGH 4 & 6 HTIE, B KMECTRE LOBHRWARR S
HENRZE U TR DD T~ O SRARFHL O HBIRIC OV Tid, AR
73 2K E COBE EOBRWEZBEET 2 &0 5 i CHiEERIX 5T
B, FRL 16 FERHIGIE TlE, AREENEE SN2 & 25T, Bl
GO FERNAE D FTRBLE, 1B ABUE K O T BUE O Fe 1% 12 B9 5 iE A
CLAF. TREFERFEED V), ) RIERIT S ROREE TICHEE
VMR BNTZZ b REK EORLOME M ZFRT 512 L TE, B
RN BRI ETZT T SNEMRBFNEE S 2 50 2 FIESx,
EAREE— 7 VOB RICWDEERPELEE CTh D I &2t 2 EHH
( FIzIE, BN 16 ( SMENE AN OB O 4 BN FE KR O R B 04 &
M) EEEHET DI ENMEL RS TNG 19,

FABLSAI D BB D3 FH O FFEICEE L Cid, SR EMAEFIEE S 2 50 3 O
T BREDDHEMOT, FEHREE—7 MTEE L T DB IZR - T,

(102) Bz IE, #HEAEHEKNO T, SRR EEFEHILEEZ 7 V7 —LTVHEEZD
NoEF, B 17 SRS 200K ) 2T 2R ER S D, LD LD
BN B EEEOIRH RSB R D DOFEACHOW T, EAHMEE TokA IE
FBIGHDFER ) KEM B e CEK 19 45) 1 ~3 BB R,
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EMBEEE—27 0, £ O THREEREZRET D Z LR80T S8
WD LFOMEY | R 16 FREHROARETIE, SARIROEAICR D F
BEDEHFEIL L TCWND Z Linb, ERELTWEEB X LN EMBREE—
b cing RARIR A EAE S SES T NS EERE S oY W BN 11 A B S e B S =R S 510
Frit DM 2SHE & 70 2 T 8 D X 5 72— AT, AR E OB )RR
EETHLZ LN EFEEE—27 L Th 5 FHEKR(LLC ) IR LT,
PERD X H1Z, (100 ) DEMFFMBRHEANIFEO b DH DO TIERL, BE
FEIMGESNDRECTO ) THESNDICEEED, HEHORERFIZ
X981 KRB ORI OB I3RS D Z L & D,
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B AKMBSGH CREY CENE ERO—EORHEIZ L - T, ZHELFEHERE
ZFRIH L7z AR 2 5 SHREI &> TR D D AT 2 56K Lo R od

(103) EHIBE ©— 27 M X D REHFHIED BN D DIE, 2 TOWRMED b iEHEHE
SRR N E HHEOWM A Z T2 5ATh D,

(104) 7 HRFUBLAK O & RINIZ SR TR FHEDLIEN TN DN, HRRT
B2 DR LOTPN R ST WD HEIERZ IR U7 BE T 2 5K D IEY 72
BRI, Bl BAMA LLC Z2IEATH L E AR LT, LLC IZH LT
FAVFF 2 AT 53 D IREME S B o T,
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I BIR O BRE(L & SR 0 AR O AR Y e 5 L S A~ OIS
IR VHER LN Zh LB TRASR TN 7 e —F 0% <X
¥ﬁ1MﬂaﬁEéﬂtE£ﬁﬁ*ﬁ(uT\Fﬁﬁ%mm*ﬁkaoo)
THHEIN TS, FIEEMABSNTH, FlxiE, WERZBOTHELR
D BGPTSR BLR O KIE 25| TIP3 Tnd —5 T, EAM
G0 OFLEEL KT DR TSRO ( 20 58 ) | LOB FRIADEH
(22 4 ) KOERBIBILHESFICREIND L 5 2 EFRAMBLIEEAT 2
~OFPHEE D HE L HIL TN 5 19,

4. FAERMBMENLOBE

RO | H B EAABIGK EOMPIHE 0% <1, #H A KRB TR
MENE=T e —F2BE L TWER, 0 BRRRHI BRI, %o
DYERFEVWNRED O D, 21X, HHIFEMERSHKITIL, LB BUEIES
WCERAIRRIL O H 2 4558 LIS D X5 & 70 D FTiS O AS, #H O ArRErEA
BRI BLO R & 72 > TV D BEFTREICIRE S T3 7, Fiz,
T @Y, FEABEADEEEEEICELY T DOOEEO—2TH D
FRBLAS— 2R R ] BEH I TWRWIEN,  TIREMSZIEIEYE)

(105) #Hr HAKMBIGHTIX, ZoMIch ., BIZIE, B MR 2 5005 HHEES
#t ( Regulated Investment Company ). FEIFEFE(SFE( Real Estate Investment
Trust ) KO SPC 4@ L THOND —EDFEICK L TRYICET &SN D Z &M
RN E D 105K 410 - 5 HENHE I TV D

(106) 7 A JeALBISRA A AL T D AT IE, l:%ffﬂ/\@/\ﬁﬂ% T BDIREN RN T2 2
LR PICFELC, BAMARNEZRAL T, KEOEE Y 7 RO BADE#S
N, HAROAREELEFTEICHE L TS A ErE% s s LTI DENE
BUC, HEOFRENIGEE L, FURBINEZITDORWE IO SR AT -
F=Abdole, BT —AIIKI L, BB RIE, KEOBRIEAD ST
ZUTRDT-DIZENENTZHDOTHY . WERTO H RSO OERAICY =5 & L
T, FRBLAZBET 2 5EOHMEIT>Cnd, TORIZONTE, Fik 19 4 12 A
3 H AT A FH TS,

(107) 31 A ABISA T, LOB SHEOM AL, 7 4 ( TS ). 10 £ 3 TH( Al -
TRRGEBRELE) . 11 52 3 T ( Fl7 « PUIRAMRIAE ). 12 (R ). 13 5 (8l
i ) XU 21 S (ZOfMOFTE ) IZBRE S LTS,
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( “derivative benefit test” )% 7 U7 —F L, WEEEHELEL S Y
T =L T THEMRIROESZNAREL 7225 1, LOB SRIEIZ OV T,
Z O3 FAFEPH & 38 HEDOWIT BT, 8 SRRSO 25, # H KA
B ED b, MBEMCARZR LD L2 TNEDTHD 1,
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(108)

MRAERZIEFENE ] O T T, HmFERE LA O MR E 5 3 il 45—
FFORFKIEDHENTH Y, LiZIEMBEO EEED TR%ZHE] ( “equivalent
beneficiary” )IZiM T2 AT, UEEANTSFHORFHZERTIZ L2 HM
ELTRY SN ==« o R_= T, XAHEHE( T5%LL EOiEAD
FRIRAME A [R5 52 38 S R ST ) B2 TR Y . AR 235D
bd, TH%EZEE ] Lix. O LEOFEIMAERRT 2 /REER 2V EE L LND
FNMHEEOFEEETH D, 2B, 205 IENMBEOEBEFSITEY T 50600
PRURHIE & 3R E OMBISHK LB, ER e E RSB E DA I, M
FENEE DR EE D, YRMBISH b, BEEE IS T 50 EOFEMEIZ SN T
SN D (224 7H @) ,

(109) F7=. BrHIEMBLZAID LOB HE TIE, B H KBGO LOB HED T TED S

ZFL’CD‘ZD/\B%I&J\J?EZ@ R AR RRUC T 2 R bR STz &
« EAOE BN MRS T LS S TR, s EEEEEE 7 Y
_@“é TLld,
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LEOBY | B FEHBISKNOSA. LOB BUEB M. B H KBS D
LOB #EIE EBR 22 b O TIER WA MO 510 45, 11 55, 12 K021 4RI
BNT, BEPIIEHEIINA T, BB TIHEA SR o7z TE
ZHT A M) ( “main purpose test” | MM HEIT A M L HFRSiL
Do VBEMEINTND Z 0D, HBIURETA~OxHG L B H KBS
KEV L, BIC—HEAHLTWDEE b E2 LMY, TEEAMNT A B
. 8= e U RS — BRI L2590 70 E AR GRT DHERE R Rl T
HLOTHD LRI TEY, BiY, Fl7. EAEEOZ OO R &
72 DHERI UM RE ( B DIFEITIIER, FIFO%EII3 R ) ORE XL
BEADET D O UT 2, FIBHROEZ TH 2581213, &0
FrilA 52 0 WD RRT P u—F IS 5 b D TH S 12,

[EZARRMT A B I, BONFEEOKE S ORBIEFNCB N THEJT &
NTWDN, ZOX D REELFMT S5 Z & ORHMEIT OV TIE, 0ECD F

(110) bo &b, KEA 1992 FLIBEIZRKMNFEE & A - E L TW MBS DZ <
F TRAERDSZZRIEUE ) ZBRA L TRV . Lok, BOE T, 2007 4 9 AIZB4 Sh
TRIMARSAFNC BT A E R EE XIXAW) ) D L DT, TRAMZIRRRE) %
AL, TR%SZEE] SRVELIEFORHMELRT VI X LHD, Thb
DR DOFEZ DOV TIE, Michael J. Miller and Mark Stone, NYC Bar Report on
Derivative Benefits Provisions in Tax Treaties, Tax Notes International,
Vol. 51, No.1 (2008) p.43-55 &,

(111) Pk 9 4RIk SN A - 7 7 U ARG 22 &b, [ 2 OSKMOFTHIKS
TOHMBUCRAT 2L, ZOFNORMEES T L2 L2 EL AMELT—F
DOFFFIEDRFEE L 2o T2FH (HMAZERS, )IZOWTITEH LRV, | ( “The
provisions of this Convention in respect of taxation on income shall not
apply to a person ( other than an individual ) who has become a resident
of a Contracting State in order primarily to enjoy the benefits of this
Convention.” ) L ED TN R TEHEM TH LM, LT LHLFHERNBEDZOMOMEL
G EDET IV E 72 2 56 L IILE ST BTV R,

(112) Bz, #BrAFEMABSSE 10 5TIE.  “No relief shall be available under
this Article if nitw was the main purose or one of the main purposes of
any person concerned with the creation or assignment of the shares or
other rights in this respect of which the dividend is paid to take
advantage of this Article by means of that creation or assignment.” & E®
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TAGEMLECET a2 A2 —9.3 (T - - AABIEN LOBRENE
D LRFME ARSI Z T 5 2 L2 BN E T MM | 2 B 25 2 L
HABFKIDORA R TH L LEZ B - » - HBSHNOHE - BERT
MEICHBGSNEZRT 2L VI B/ENPLELLIMNTHH L (U1 — 5K
AR 31 B ), | )OFEEER LAEL S MY, 2o X5 2 i
T2 TEEAMT A M I, B 19 FICBL SN BALEBSICET 5
HEECTHOERASNTEY, SROBAEOHMIKI D AZBWITIN T
BRIEBE L TEEART A M ONG 2R TEALTT Z L8 T
HAHIEVIEL S TN MY,

B3 HT /NE L RE

AREE1HROE 2800 bR S 5@, Fe3ETH ERRRES ek
T OHEAMAIEEER L TR Y, 0 DHERIE, LOB RECEE RS I %
D X O BB 2RISR 25 U TV D8 A KB REB SN D —HoE
HE & OMBIEANCB W TRICHE R D L 2> T D, HENT, Znb0Hl
ESIZOWTIE, A EORBEHESEORBEN 2L 20 b TIZR WU |

LTS,

(113) AL MNFLEFTOBECIE,  “- a proper construction of tax conventions
allows them( other states )to disregard abusive transactions, such as
those entered into with the view to obtaining unintended benefits under
the provisions of these conventions. This interpretation results from the
object and purpose of tax conventions as well as the obligation to
interpret them in good faith( see Article 31 of the Vienna Convention on
the Law of Treaties.” Th 5D, V4 — FMESEN 31 &£ 1 L, TH8IE. X
IR EAT B SN2 _REEF OB E ZOME KO HBIIHE > TREIHRIN 5, |
( “A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.” ) & EDH TS,

(114) A DFEMICOVTIE, BRFRE T A RABENIC S WT) 77y A F R
Vol. 42, No.6(FRk 18 4F) 21 HBIR,

(115) LOB HUE%F Dl I £R 2 RFEIIE L W 2 BRI, BIZIE, FEAR 20 4 6 HIZBfE S
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L% OFIRHIME & OFAOUGTIE, BIREMORE O F 7 DA X 2 H5iE
B LHEV) HFaTH#ET S ETRINLUE, 2o OBREEZUETHD
FABLSANTHLAGATe &\ D H TR TN D Z L3/ el fan L A8E
ENDZ LG, ERATRELETT 212 5% 9 2 HBLAH L oMY E D H 0 5
oW, BREIC, BRI G mERA Hnk o TS ES2 L,

FEBE, 2008 4 1 AICSIESL7c AZMBLAK ( LU, DB A SRS )
EVH,)TH, FEIEBER® (FEAMT AN 23, H 1050 &Y ).,
B RCRIT ) RO 12 (K ) TRASATEY . Lirb, BrAsM
BEHITHRASRTWS TEERMNT A N OF Tk, 7, Bl RO R
D (52285 T DIEANDOFHSL, B U ITHEREE L <13 Z OEBOZTICH
BL72E] BB, TNOOFBRIRL &M LORIAEZ T2 2 L2 FE -5 HD
EEXIT—H L T2HEIH. AR OV T, MBI ED ZHBLO
BT BRIT G 2 DRV E SRTWAH Z L W9 5 B 3B KO
ARSI 2eETRASh WD TEEAMT A M L b, %
D RIS & 72 DT ADRFHRIEL 72> T 5D,

ATk L, EERE S AR S HE AR T D 2 LI X o THEITIESRL
T 5 Th A 5 EFRAIFHLBURGET 2263 2 ENIE_ EOBARR) 22 et HfE Iz D
T, K72, FE R BRERBERRD 3T b D & 75> Ty, BT
3. RN EERCHIFT OBED A & o ZADZIcEE S TFBLEMED U 2 7 | JFH|

ATE 2 | IFA gt I —Thiim S ivic, ZORMOZORAMEE o7
REFEWRFEANEOEHBIORA > MEIZOWTIE, i 155 2 8] FA Himt
Fe—k I E 3 ([ LPRBL ) 2D Ry —TF 8 5 (F
ik 20 4F) 182~193 B,

(116) BIxIE, HrEZEMBIGME 10 £&£TiL. “No relief shall be available under
this Article if it was the main purpose or one of the main purposes of any
person concerned with the assignment of the dividends or distributions,
the creation or assignment of the shares or other rights in respect of
which the dividends or distributions are paid, or the establishment,
acquisition or maintenance of the company which is the beneficial owner of
the dividends or distributions or the conduct of its operations to take
advantage of this Article.” LEDH LN TS,
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LOH RO HHER - BAEC ERMOER ) e oA ED LR LI
FoT, THMNAKRICHEM S5 ABEHERHE] EMESTRLIERT 7
0—FOHYNRP LR DL RoTETERY, Vbt HEFIOEH ©
BRI L7387 7 a—F 0 BU MEEICBT 28RS ED L0 ) 8
BRRBDOONDZ LR EICELRD L BAEOELA S, ENE L UE LA
F7xtPidE & LT, affERERE D & 5 23kt om LicBR s HiE %
HNBRREEEZHZEHTEX LI,

BRI TR 22 R e LI5S L0 RaENEREEDOSH Y FEE 2 54
TiE. FT. ERRITHEEE L QW D BN GRRBE AT D E X I A 2 M
Z ORIBERR G LORFEOERBRE D ERR L T L, ZOF ML A FE 2
72 BT, EDXSREERE LEOFRA > MCEETRETHHDOMNITHONTD
TR EGD 2 ENITETHD L BB 5, ARENGRAELA T 2EIE, FHE
BEEMRDERELFRET 2 &\ D N BBEEITINE L TV DRI A 720
SPEEL TUXNDRUD | RETIX, BRI EE SRS M FIEEHIFTOH
REDEERN R ELZ TRV ERFINEO T CAFBHERRELZR LT D
FHEARE L THD AT L EEMTB E T, ZORIEERG & A0 FEES % it
BT LICEoT, BPBEICE > THHBLRDLTHA ) ERHEIERHE DO

EFRF EORA L NERDZ L LT,

(117) KA YRT7 T U RAFIZEIT 2 ERAFENGREE - BEOERERIZOWTL, il
Fa - Aiife [SREEREEOBHOER) 62~125 A,
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W3E hF A LEMNOAFERSERIEE O g
FHE H X OGN TRMEE D ERE

. GAAR( FR#GFii% §245 )BEADER

N FETIE, 1987 F£E T, WFEMGRBAE L LT, IEHIES
137(1) C THSBUIE Lo S 23R 510472 - T, BEIcfE-TAELR
KRB OERNPRDOOND Z LI Lo T, TEOR Y 28V I A&7
BWONAEL D Z L ERDGEITIE. ZOERIIAD SN2 )BF(EL T
W2 UL s, YL, HEEEERESY Duke of Westminster v.
Inland Revenue F{=HIP( 19 TC 490 [1936] AC 1 )IZRW TR L= FE
HBOENMAEZR TV I ALY —RAUORELZRZTTWDEAIFTFD
FHHIFTAA VD 3B IREe BUEIR Y & 7280 TV AETERLE § 137 (1) 123
W, HBLERIT AP v 7 A« V2V — Rt AU EET B —
ZFRT L Ed otz

YF, PTEBLE § 137 (1) N+ RBERE 2 4 L 2o 72 2 L, A,
Produits LDG Products Inc. v. Minister of National Revenue {41
PESFEHIFTHIPE ( 76 DIC 6344 )b bR SN D, ARFETIE, HBA A 23,
BIZEH & T OMOBE DT ORI E B LTFEET T TSV T
SR LIc@lc DWW T, 2 0OR5 LOPEREIT > Toolicxt L, Bl
YT, AERT T R EAADPBEOIMFIRD R A ERICER T

—

(118) AMEDFE XL, “In computing income for the purposes of this Act, no
deduction may be made in respect of a disbursement or expense made or
incurred in respect of a transaction or operation that, if allowed, would
unduly or artificially reduce the income.” T& 2,

(119) AEBEFTHHRTIE. P AY VW Lord Tomlin )23, Twwn/edE s, HOO¥E
BEiET 528108 o T, BRI DIEETROONDBABEERSE L Z LR
TE %) bk~ =27 X7 MI( Lord Macmillan )25,  TECHEIFTAS, BGIDOFET
HDHEBZDLOVBIEOBEIZAETHEEX LD o THBITR&ETH D
EV S JFREZIIEABIZITER L2 s ) iR Tn g,
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DHEREAT DL, £&7T7 0L LTOEFZEML TR LT, YiFoHT
BRLES76(1) ( BLETAERLE §20(1) (s) ) BED DIEREMEZ T L LT
ZRVENID BN A OBBHOBIKO 72 DICEKIN SN EED L DO TH
DT Emb FHEBUE S 1BT(DICES S HER b ARV E LT, ZOH%ER
ERELZENMEE 25T,

LRIV T, BUREERRECHIATIZ. TEA A EHRIRIRE - ZFEE T
HHENA DBIENERELRBRICHLDITFELETH LN, KAEETT DT,
A TN IR A 70 SCBD - MERRBIRANFAE L TV D 2 il b e < | ¥
7o. HEOWHPBIE LAETH 2R EL LT, REDOHLDTH D &KW
REFHBASRNT LG FTERLIE § 76 (1) 237E D 2 PEBREAILG 72 X
NTWBIED, AEET T TEN A UTIEN A ORIZER OB 28
LDRHREFLTCNDEDOD, KEST T U E2F LI BN, KIS, b
RE/DIEThHolzl LThH, 202 L% H o THABIE §137(D I
O ERNARL R DD TIERNWT L s AMESILEITHLH S -

BITHONWT, 2O LOYEREGET 5 Z LIFRD bRV EHRL TN
Do

FED Produits LDG SRR IS CEFPEFEHIFTAKILL TV DD
X, (BUENERT HHEZFIHEA L T5 2 Lo T HIEfE S h &
DAIEZRV, b L. MBIE DY, PR OFE L, BUEICE, HERTE D3N
EATZIE, DD EAT o T2 BLE OB S, ZDZ L& HoT, 2
MAOIHPERTE R DI ENRHVEHILTHZ LICHARH S LI1TA

(120) FrfSBiik §76 (DX, TMBE CHLHEMAEN, RFEICE T, B2 ET
DIRBEFELE O BB IZHE, BB OTDIC, TOBEOEFICE L, B - £4
DA« 7T RO ATV, - DB IEBRBUE L AR TH D - HE
RZHLH AT, YREABEE IRV T, MBIE OISR R LIERTE 5, )
( “Where a taxpayer is an employer and has made a special payment in a
taxation year on account of an employee’s superannuation or pension fund
or plan in respect of past services of employees pursuant to a
recommendation by a qualified actuary --- and has made the payment so that
it is irrevocably vested in or for the fund or plan ---.” ) & E®H TV,
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2N EWVWHIEZFTTHH-, ZokohEZFICRESN D CHTE
FTOBM L VS WHO T TIE, AHARBERY &> TV DFTEBUE §
137 (1) OEREREIIZID RN TRARSH D . 20 HRME. L0 b,
Stubart Investments Ltd. v. The Queen E{f:fwmEm#cdvR( [1984] 1.S.C.R.
536; 1984 S.C.R )IZRBWT, BHFITERT D L Loz,

RO Stubart FETIX, EAD 23 ZOEFEEBIE_EOMGE L3 RE7R
BREET D TR EISGEE L, 2D 1BKICE D EAFTSEROARORER
ZRH LIBICIE, MEREATEAN D 12589 R ( purchase and sale ) &
WO B EAERE L2 BT, RELA L LT, FRE OEEEITV, JEADIL,
UHFEICLAFEE TR EOFEE LT E L), BIBY R, i
FIFEIEADIIRBE S T2 HIEA G2 Tolo 2 L3 E e T, D HE
EA OfRHLE S 7zoid, FirfsBiis §137(D) Tk, b %6, IEA D
D4 E ~OBEEOGREL, EEZEICER L2 b O TIERWREE TR
FERREBITH T, ZOXD i FERNEXR BEINERIND &
W JRANTSEES K E TRVE BRI L CWAIEBTH Y . I X OFTEHIC
BOTHHEATRETHLNIEZX T Tho7212,

LEHIRIZ W T, mEmElE, ARG NIRETHARERTH R, ik
FfREFRE L TWDHLL R, ISR § 137T(DICES S B ORMIT /2 VMZ
7>, E[E D Bradford Corporation v. Pickles F{feEriiElze ik ( [1895] A.C.
587 ) TlL. [BEMRITATH L7 HI1X, 1TAHOEESIIHER O
ThoTh, NITDITAEITHIHERZAL TS RSNz &

(121) AYROBFZERST DOJFEICIL,  “There is nothing reprehensible in seeking to
take advantage of a benefit allowed by the law. If a taxpayer has made an
expenditure which, according to the Act, he may deduct when calculating
his income, I do not see how the reason which prompted him to act can in
itself make this expenditure non—deductible.” T 5,

(122) AHHFRIZBNT, 7Y 2 (Wilson VEHE S, RICEFEHNT 2 bR HFH
DOBIED —FR AT 5 b DO THIUL, ARG, HBiEgEZHE—DHI L 92
bOTHLZLpb, BBELROEELMNIHONIZETHL LW LIRS
Lik~TW 5,
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D &0 X OFHEBIED T CIE, TRIEO RS A & #li) 72 B 3§
D FCONEETFEYE T 2 0EOH A2 BRI LRWBRY | #BiE 23 s L
TEBOIERFEANEET LRVEBI 21T/ 2 LR EHRE LT, £
DOBBDIREGRT D Z LITIFTEFTE R, B RFEANT A NI, —
EORWMDO T TiE, FHARES LOBREEELED » + -] LHERLTW
% 1

o, LRiEEHEHEE TR, TRE( FTABIE ) ITMBEBOR & RIFBUR %
RAESHLLOTHY, « -« Dl b, FERMWEFZHT DL Z LI
FRHE - AANRER BIE 2 ERT - OICERBHEE L T A8 EDGE %
WBRENEITT DL 2T 0 ED) DIFTHY, L, [E
FARIERLERZ O OFTFBLLE LOBUEDOWT B, A0 X5 2t ))
EHTDEBIEITV, AIECBWTHEE 225 T D X9 23N EFERA
DPATH ZLEHELDLVIFROEMEZLE L TND & W) U H NI E
T, —H HREIER LW S BEEABUEICERA Shiud, BB R
. EBEOBEKITH UTHEBRZAT O IREEIZI VT REREYZRBUN OB 234
UDENVIERME- - - TSN DDOTHD) LHRIS T,

(123) AREEBEHEBR O Y3%H 5 ( " AE 2 Y —#1( Lord Halsbury )IZL 26D, )D
JE 3%, “If it was a lawful act, however ill the motive might be, he had
a right to do it.” TH D, REHEHHERTIZ, VU b Y VI Lord Watson ) b,

[ B 22 @i 2\ BRI Tdh 2 EPEOFIRIE, BMEA RGBS TERE I B
HLDOTHDINHEVSTIHELELERVEDLLOTIEW ( “No use of property,
which would be legal if due to a proper motive, can become illegal because
it is prompted by a motive which is improper or even malicious.” ) &b T
W5,

(124) Y3HPRER/ OJFRSCIE,  “T would therefore reject the proposition that a
transaction may be disregarded for tax purposes solely on the basis that
it was entered into by a taxpayer without an independent or bona fide
business purpose. A strict business purpose test in certain circumstances
would run counter to the apparent legislative intent-:-.” T D,

(125) AMIPED YZLE S ORI, “The statute is a mix of fiscal and economic
policy. -+ At minimum, a business purpose requirement might inhibit the

taxpayer from undertaking the specified activity which Parliament has
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(1) GAAR DHEWE

LF o Stubart FREEHTIT, CEREROEM L WS RBO TICE
F D YEFOKFERORSZ BT H DO Th 0 | IEAFTHFBUIL O AR
TEME L WY R OBUBE Y RICKE e a v 7 B 527, D IRA%
RIRT D Z L& HAE LT, 1987 i, FrffilE § 137(D b - T,
FTiS 875 § 245( LLF. General Anti-Avoidance Rule DEEXF 4 & - T
[GAAR) &5, ) 3BT R AR ERBE & L CTHEA SN, ATkl
§245(2) TiX. THLEBIAHBERRGNIEYS T 5256, YixlE| o0
B EOBAR T, ABEN R o TS AITIE, S EEEG B TS G |
ZETe—HOIA M b EHEN IS AE T 5 Th A 9 Bl EoFlgic
DONT, ZENEERET D0, RIS CCTHEITH D L HITRES
N5, 1 )EEDLNTND W,

FRMETE D THBLUEREERE] ) Lk, [FVE§24503) (@) TIE, 45X
HEN 2T IUE, Bl EOFIR & BEEN O IZMBIC TS 925 2 L3
REL 22D WBITH DN, BLE EOFIE A5 Z L LSO B E LT 572
DI ENTZHDOTH L EABEMICEZONDBEITE TN EF

invited in order to attain economic and perhaps social policy goals.” &
“Neither the loss carry-forward provisions, nor any other provision of
the Act, have been shown to reveal a parliamentary intent to bar the
appelant from entering such a binding transaction and to make the payments
here in question. Once the tax loss concept is included in the statute,
the revenue collector is exposed to the chance, -+ of the reduction of
future tax collections to the extent that a credit is granted for past
losses.” To 5,

(126) AHEDJFXIX, “Where a transaction is an avoidance transaction, the
tax consequences to a person shall be determined as is reasonable in the
circumstances in order to deny a tax benefit that, but for this section,
would result, directly or indirectly, from that transaction or from a

series of transactions that includes that transaction.” T 5,
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FTENTREY F- FIES2U5MICED e, TRIELE 2 5WBI28,
FTARRLE EOFERE 2 ERERB O IRIBEICE AT 5 2 LT3 bR,
B, ABLUELSN O Z OMPFTERIE EOBHRE Z 2RI D & &
MIZIFE 620 EANICE 2 BN D HEITIE. §245(2) OBLEILHE
RAENR, | EENTHDHI LB HFZ 0 GAR 1T, FEHM
T A M EFRICEATKEFOREER LTV RNE TR > THROT
To—FIHKILT D b D E o> TS LfESND 12,

Frigils § 2456 (4) OB AD R BAYIE, ik §137(D AEE L TV
MREICH LT 2 Z & Tholohd, PriFHiis § 245 (4) OGRHEREN Z
EREVHLDTRNT RECHIT L 0 B ASHR R8T 2 L%
LTHLWAE 2R ERLTE L FTHEO—HOHRE( Jabin
Investments Ltd. v. The Queen FHAFLBLEHIFTHIHR ( [2001] DTC 1002
TCC )=° Rousseau-Houle v. The Queen ZFEfEFEBIZEMIFTHIZ ( [2001] DTC
250 )&% ) CTH. GAAR (ZHEES < AABLELEIT 2 % BT 2 W0 ViR b il/e

(127) ABEDOLFZES OJF 1L, “any transaction that, but for this section,

would result, directly or indirectly, in a tax benefit, unless the
transaction may reasonably be considered to have been undertaken or
arranged primarily for those purposes other than to obtain the tax
benefit.” Th D, 723, FTBIE§245(3) (b)i1x, [HBIENERD ) ZiE, —>
OEBI7ZF T, [—HOES|) ( “a series of transactions” )b & ENd &
EH TN D,

(128) Frf5Miik § 2454) @ JF 30 1% “Subsection (2) does not apply to a

transaction where it may reasonably be considered that the transaction
would not result directly or indirectly in a misuse of the provisions of
this Act or an abuse having regard to the provisions of this Act other
than this section, read as a whole.” T 5,

(129) FrfsBiis §245(3)a MU §245(4) DHEIRY 26T 2L, ZTNHOREICIHNT

FHENTWAERT 7a—F1d, KINOKEEEDE LA Thd R4 YRT T A%
TERERBFEL > TV DIEOEAOEBICEM LI b D THD LA LD 53,
THT A R, BROTZOD ALY ~— Tl . HROMW RSN L 72D
DAV <=L ENTNDHRE, EBT A NOMESITEICEWNT, EOEHO
HEHL OBEVWRRD BN D,
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Mol Z LIZ R o TO RN B Rme 20, fEDNT, GAAR DA
L 72 o T F A CHUIRPERRECHI AT AN e W) Ol & T L 7= OSFC Holdings
Ltd. v. The Queen F{FHP:( [2001] FCA 260 ) TlE. GAAR IZH< 7538
WM EE SN b OO, REPRTRENTZ GAAR OMAEAEL | 7720
BLWbDOTH o7,

EED 0SFC #ETIE, FRE B LTI 21T 9B A E 13, L25OR
BEHEOR— M7+ VA LHRERZ, T2 L &0, EAE
DORFFENE, BN E OBRRELE =FH O EEMT D72 OIFMT 5 &
WHAX—LEBZ, DhDHAXF— LS T, EABIFIFRIEF 23207
L, Tt FICEEOEMIT 21T & & bia, Ttk F & ISR L 7o)
—hF—v o7 GITR L, A= M7+ U FOMM R EEITV, IEANE DX
— M=y TG MR B =R A Lk, Bk e TN —
b=y 7 COMMERSL, S— =Yy T CRR— b7+ VFD
FHEEIZ L o THEL SETHRONEEZ T, HROPEREZIT o 72Dkt
L. BiEY AR, 23058 % GAAR ICHESWTERT AN E21T-1-2
ENREE o T,

R I, AR — A IHBIERREZ R A E L, 0D
BUEBEZ & o CTIEA B ICBUE EOFIENAELC TWD 2 &, £z, RfEA
F— AL, HEEE OBRE DN D R ML ARZERME THEE| L
N— K=y DB FEBIRIC L DO EBLZHIR 2 HE ( “stop-
loss provision” LFREND, ) ThHAHERIES18(13) 2T HHD

(130)  TE#HOM EiF) ( “debt parking” ) & FUBLERET A A3 & 72 > 7= Jabin
FERBLECHIFTEIR DR A MTOWTIE, flif (55 60 [ IFA Rea—F72T —~
ERDHEROTFREBE—] BT v —T /L 4 5 (CERL 16 ) 140~142 B,
Rousseau-Houle FHHALBLECEIFTHI Tk, AL CHEARYT 2 & FiR SN TV 2368
I, FHEL, IERLE §245(4) TV S THIEBIOMHIE] ITITEZENTHRNE
REN., RIS, FBHATHS NS TV AMBEEE2 L EBICANDDRHEED
B THDRLIE, ZOBEXEFGHIEL§245 THIRTRETHS I L) BfEN
TRENT,
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SRR OO Y B AN OB KBERIC BT D T ARLIE 2RO —fik
IR BORICK T 5 2 &0vh, GAMR OBEANRD LN, bbb, fF
FFBLIE § 245 () 2B L TEAHIFTMT 5 & 1%, BIRMIE O H BIGR AR
IZHSE, TONEBEEHEN TS Z & TN Enn, BHFTABIE
DOIERNDH -T2 L E2BD DD, BURFEOME - BUKA TR CRELE
XN ( “clear and unambiguious” )BFAEICEHILD &V D RAENIR
ST,

BiB M EI%. GAAR DOFEFHZIBWT, 2 W EERETZ R L TV,
HEEREFTEEAT GAAR (THRHL L 7= BR8N T, EFEDE Y |
DN RBFEEITIBNT, MBEHTIC L > TEHEESIL, £, Lo
OSFC Holdings Sr{f-i A HEFRBCHIATHIR Cld, GAAR IZEES < AR A
HENZH OO, EIRPEFREHIFTAR L2 GAAR O AT, 23720 &
WA= RLERETEILDOTHT2Z LR END, GAR T4 EELL
TWDDOTEARNNE WS fElEZRTHE b o722, 2o X 9 R
DF. EENPWID T GAAR ([ZXT 542 T4 2 & &72% Kaulius et
al v. The Queen =Yk ( [2005] SCC 55 ) K& U} Canada Trustco
Mortgage Co. v. The Queen ik ( [2005] SCC 54 )N ED X 5 7e i
KOLD LR BMNTD RN LRERNEE -T2,

(131) AHETIE, FrfFpiik § 18(13) O F 1L, &4&EF N, TS MEO RN L 7= &

2t 2 KEMEZAERF LoD b | LA PE & M A 2ERMiS CTHUS | L2 W ITxt L
THEETLHZLICL > T, TOBRKDOANLBNLBEZHIET LI ETHHI LD,
BEDHEEZ T3~ b — v PR T 25 RMER =8 Th 2B ( HEk
NI)BEDZEN, Db BEICHBIINT D EITfEER2NE ST D,

(132) Z X574 L EHOERHEIT> TS H 0 E LT, Brian Arnold, The Long,

Slow Steady Demise of the General Anti-Avoidance Rule, Canadian Tax
Journal (2004) Vol.52 No.2, pp.488-511 &M, 77—/ /L FIRE~_TW2i@Y | Bl
BU A GAAR OFEBCE W THEERAL LV AZ R LTS Z Lid, B4 T,
AR, 177 2 THREEDIEARESTOIN TV DA, B4 JR72% GAAR Z# ) L 7=+
X, GAARE AL D 15 BN T34 HTHD Z Enb HRBIND,
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(2) GAARIZX T Dm#BD AL A

A) Mathew S Bk
Kaulius TF{F @ik ( Mathew v. Canada FE{RS#HIE & b
INTWD, )TiE, BeEZOBHEEE~DEEBIAIC L 2HADE
BLAHIRT 2 i 3RiiE § 18(13) 08— b —v y TOHK D S— |
F DLy E D DHIANE § 96 (TIRHILL @Y REBLOm 2 &4 X T2
FE(E—F—Y - R— 7+ VA4 ) 2HFTLHEFES H X, 2OMH
N, UEEEAZHEE CHH - -y T T ICEEL,
DOtk Bttt H 08— M=o 7 T IR 2HERIRS, #rak DIER
WETHDLI ==y T JIGEESIL, = F—v o7 J Ox
— b F—broT EREatt H T, UREEOBEERK Oy %521,
DD KREZTOMOFHFE M LA, BEYRE, 20 s s
GAAR IZESW TR LT Z b, DD 0ZS RS,
LRIV T, @i, ERRICI W TR, TR—ahn
TR, STIRIZIS » 72 iR OV B BRGORRIR 575 ( “unified
textual, contextual and purposive approach to interpretation” )
ML 725 L ORI L. B¢, Fif3BliE §18(3) L RIE §96 %
—RE LTHMRMIIRIRNT 2 L. ZhboBECREIL, LROHE
BTN R 2B EOFEIIZE SO THREAZMRR - It L, B
M et 5 L ThHD EMBENDLIN, KOS, Fitatt H &
R=brF—v o7 1T OBEMRIZTHDORNABHREDOTHY | £z,
NR—hF—v w7 ] OB, Bttt H OBKREER - T 52
CIZRESNTED, D 2oMEEZ BT HNO FIZARR SN2 &
REERD . AEEBIE, ChOOREEZEBEHATILOTHY,
GAAR IZ X 2 BWRBOXR L 70D LHRENT,

2) Canada Trustco F-A-fx e &N

(133) FHfFBiE § 18(I3) 12>\ T, HE3D B,
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ZAUZKF L, Canada Trustco FETIX, U —REAEHTMBE K 23,
BELTEANL DOALIENLA T =247 a THEAMNICY — X
L7zd, UMb A T =ik, 20% IEALICY T Y —2Sh, AL
FA T a TIHEA MY = 2ABEEHN L, A7 a TIEAN M X, 35
N LICRT DU — 2R EEAA T Y g SHBHIAR D IR ORI 21T
VL WBLE K 3. ZORE U — 2Ny ZTHBICE D TEARE M)
( “capital cost” ) DFERRZ TR LS, BB YRIX. kA L 47
aTIHEAM EOMOY — AZKTE, TR RS R )
( defeasance ) NRHINTND 7R EOReRMEZBEE 2 Y WBI#HE K
ORFNI2 Y 27 I XFEENCEESE T, EE B, B K I o5
HBFEA L TR E LT, GAAR IZESSBRBET 722 &b, 2
D% MGy D A Griodufz 59

BRI BN T, AT, GAAR O _E o BARREYE ( QK
BV IEBEORE O LS EORIZBELTNDZ L, OB
[EBEIZ 3% M T D H5] & X, Bl BRI %155 LISt o ak 3 B o=
DI - FIT SN L IFEENICEVWEVWLOTH L Z &, O
B 7 FUBLEREEAT 2 & 1, BB EOFRENR, MBIF KIS 2 HED A
B, R OBEICAET 2 SIXGEMICER ST 2 LR TE RN
LD ThHDHI & )aaA Lz BT, BIBYRMALEEEEEZA S ER®

(134) BiBSMRIX, TOMOFERMEL LT, BE K OF&NEREEIC L2V I 7 >

KeVa—2 Ty, 7 RZLDHLDTH-7=Z 0, IEAN L O U —ZE AL
WINTEZ LR ERFT TR, MBE Kid, Zhbid, EBA L oA & #F
BONy PETIEOOTETHY, WHORSE - V—ARy Z7HBITHHZ LI
BV XN ETFREL TN,

(135) BiBSYAIE, YW, D TIELSOMRALE LT, #MBLE K 1X, U —ADOxt5 &

o TND hA T —1xtT DETAHEE FENICHE L TB O3, ARSI RE
THDEWVI BT TR, FFRAICIESL > T, 20D EROERY FiIF2{T-o7,
L7225 T, T AERBIAS GAAR O 4 2372 LTV 2 A h s R
Lo e KFEMHOE 5 Th 2 MBLEH P ( 2003 A.C.W.S. J. 20324 ) K&
OMERRTE T b B3 FRPEFRAEHIFTAIME ( 2004 D.T.C. 6119 ) CRLESY RIZEE L7,
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WZOWTHER, TR 2 B ( “extrinsic aids” )SEITKHL L
T, BUEOBREEZH LN LI BT, 2058 E O HOFTE%ZFEH
FTHIENRBEL DN, BUEOBRECBIEOHEHNH A TRWEGS
Wi, B L E TS OFIZEIZ & D JRAIDMBY & | Bl IS B Rl e
HIER TIN5 L) Btz R LT 5D,

EEORMICIM L7z BT, m@m#E, irasiE§20(D) @) T,
MEAREN) ELTERINDOE TEML ( “cost” ) THH ., AHl
TER OEARE APERICBET 5EREFEDO AL LTOBENLT D &,
A % TREE Y 227 0%E] ( “amount economically at risk” )
LT DONRRETHD LW BB Y RO RMITITRILN 22 < Fiz,
[e o« ZoOFRA( TRFWEE) ) ICOWVTE, FIEBUEOREDH
TE DI IR & B CHARD B Z AT 25 b O TIERN) &2 AW
BB URoERIE, RENFEL) 2RWEATER L. X%
PEBR) ICBET 2REBUE DR — ST BRIIEIR . SCIRICTR » 7o iR &
O B ARG BYAEIR T IE & TN CHAMICMR L2 b b o Tnd 2 &
MH L P DIERICHE-S < GAAR OB FIERRD b LR LT
% 10,

(3) GAAR DIETERIAE M & BRAL
FEOBEY . Emski, Mathew FRHR & B72 Y | Canada Trustco 5
R TIL, GAAR O ZRDT, £z, [+ - - BR2INFZEDD
FeE OBUER 22T UL, BHFTIE, rEBIEOBREICEET 5 & 512k
(HARA TEWIBIE DB & . DB 2R L TORNWEICREETH
DHILERIE LT, METDHILIETERY] LWV EZFITER LR

(136) ASHIPFED MU FLEH 4 DR 1%, “-this expression( “economic substance” )
has little meaning in isolation from the proper interpretation of the
specific provisions of the Act.” T®H 5D,

(137) AR T, ABIRGNE, BFOWRGE - U —ANy 7 5| & FARICH L TH D
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MW T ERETEIEZAD ) [RIpDHNEEED D FEEDHIE)
IZ GAAR AU HRVIZBNT - » -+ | Tz A FI U RZ A& 30
EIROBEM L VI BB RSN TI) Ed_W Ly, &
AT TEREIARIR, SCIRICIE = 7o R OF B R BISEIRT IR SBUERLE D
R EMETHDHEDRMBERLTND Z LR LITEARD & ARHRY
GAAR DIFTERIE AN RN E WD RFICIES b D TRV EBZ X b
% 10

L7 b, Canada Trustco FHHIRTIL, BUEOBEEZH LT DD
WCET D MPHBIZR MR ERL 1T1E, ESEFRES GMR NEAINE

ML AR § 245(4) OHIEICIRD THHIE L ( “Explanatory
Notes” ) b & END LRI Ty MY U THBEE) <IX, e

EWVI SRR AR Z YL TH DL E bR EN TN D

(138) 7705 #% %z Jiix. Shell Canada Ltd. v. Canada 3t f5c i &% 7 ( [1999]
3.S.C.R. 622 ) TRENTHDTHY . LT, “- absent a specific
provision to the contrary, it is not the court’s role to prevent taxpayers
from relying on the sophisticated structure of their transactions,
arranged in such a way that the particular provisions of the Act are met,
on the b asis that it would be inequitable to those taxpayers who have not
chosen to structure their transactions that way.” T %, Shell Canada I+
PETIE, MBI D, FEBAEEN D DEAN & MR E LTI Z LItk o T,
JEEFEN S DIEANEITST2HE L0 2 < OFHAWOBUE LOPERA R & 72 -
T2 EmfEE 5T,

(139) AP D YL E A DR CIE,.  “To the extent that the GAAR constitutes a
“provision to the contrary”---, the Duke of Westminster principle and the
emphasis on textual interpretation may be attenuated.” T 5,

(140) Bz 12, BUEOEMANED 7 & LT GAAR O NGRS A TH
%23, Imperial 0il Ltd. v. Canada {8 FRHERRECHIFTHIPE ( 2004 A.C.W.S. J
2292) \IZFB VT, HHPERECHATIL. U = A b I R Z —RRIM R S LR TR
AESNT=AF—LF, GH, BFHTIE MR ICX->THBENLZ L&A L
WO RMIRETRL TV D,

(141) Z O HIZ DWW T, Roger Taylor and Al-Nawaz Nanji, Supreme Court Rules
on First GAAR Case ( http://www.ottawabusinessjournal. com/284920829631119.
php [FAk 18 4F 2 A 20 A1 B, FENIT, Ak cid, THE EE 73
1988 4F 7 HIZAEK LSBT D IEBE OB R 1%, ﬁ”%RJ:ODHJJ 2725 ]
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Btk § 245 (4) 2SFEFFHY FENTARKHAL U T A vER 72 FL R 5RE & 38 Y 70 RLARG
D KBTI TR Y . o, FSBUENwEH S5 OITRFHEE
EHTHOERBITHDLE NI BICEENENTNDZ EnD, RFENFE
ﬁ%@ﬁ%k@i%&xwav~wf%ékmLOHEﬂ\Kﬂ&m\ﬁ
FHEEEZ R WENE, ENRBERBIERHTEBAAROBRE - HAICE -
THIREICAB LR WIRY | FISBLOSIEBRE A EAICT D L BESNDH N
EFZLERBLELD LRI DHME HH MY,

THIZK L, 2D OBV, BUEREOEH D bR nER
V. BEIOERRIZERESNRD &V FRIBFEELTWDHLI L, GAAR |
Lo TREIFEBEIZES S ERBAMGRIZ R o 7o DT T\ 2 & & Ffigad
THLOTHL LW EfET LM bH LMW, £z, b okE#E
HRARIE T D GAAR DA ED/~— RO E & 1%, AR 0SFC 458
PERBCHIFTHIR CRIESNIZ L O L VBN O THD Z b, bidse,
GAAR DML, LT L b THAMRCBEL S A3 72v ) BUERE O H 2358
LNAEBICREEN DI DI TIRAVEDOO, TR TH, TOEHALED
AN R, RERE LT, R BN LU H B ERT DA E <
RNDBRERETHL MY,

LEOBY | RO oD @B TR S 2 GAAR (2B 5 ¥k o

( “The Explanatory Notes to Legislation Relating to Income Tax issued by
-+, Minister of Finance( Junel988 ) -+ are an aid to interpretation.” ) &
WRHRTND,

(142) 2302 WA R LTWDDIEY — ( Jinyan Li )ER TH D, T DOHROFHEMIZD
VN T X, Symposium on Tax Avoidance After Canada Trustco and Mathew:
Summary of Proceedings, Canadian Tax Journal (2005) Vol. 53, No.4, pp.
1017-1018 2,

(143) 2B 412>V Cik, Thomas B. Akin, Economic Substance Around the
World - Canada ( http://www. ruchelaw. com/pdfs/EconomicSubstanceAroundWorkd.
pdf [FRk 1842 H 20 H] )BIR,

(144) Z ® BT DWW TIiL, Supreme Court of Canada Renders Decisions on the
General Anti-Avoidance Rule ( http://www.wildlaw. ca/docs/taxlawupd_nov2005.
pdf [Pk 13453 A 6 ] )BH,
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FEBRICOWTIE, B RRDEGTRH Y, fidko —>Of@mEERIic L -
T, GAAR BH&EMIL, LA, JERICHI L TARARE ol Vo i
fixTomEbd M, s, RO, BUERRT 77—
FOMBN, BETHENTH - THEREND [HE— SN BRARR,
SCARIZ IR © To iR B OV A BERIARRR 1L ) ICBAT L7122 12> T, GAAR
DEBRIIRELIBERERH D LEZOLNDIHLOD, TNLHLD SO
B S TSN 5 Y. GAAR 10K < AR 1%, ARk s
WTORNPLTEEINTND I LR EICHERD & GAAR OIS -
ARMEZ, RARE LT, ZREERER DO LITRSTWRENEEZ BN
Do

F2H  SEINOUAIRTRRIE D KRR

1. FREHE §260 DEIEDIT
(1) FrEBLTE § 260 O E 3 L i F 5
SN CrE, 11901 £EiEfEIRYE) (Acts Interpretation Act 1901 ) §
15AA 23, NEA EOBEEMRT 2ICE L, (BT, 20
B BB HRIICED BTV D NENEMRR < ), EHEOREIC
b HERSLBRERET D X5 RS, 102 BRLEMERET S 2
EITIHTENLRWE S R E D bELESND, | LEDTVDHITH DD
DLPWEED L Z A BRHPNE, Bk 2 ST IS Ll A

(145) 542D\ TiE, Jack Bernstein, Barbara Worndl, and Kay Leung,
Canadian Supreme Court’s Pronoucement on GAAR: A Return to Uncertainty,
Tax Notes International, Vol.40, No.5, (2005) p.447 =84,

(146) A EDOFEXLIX. “In the interpretation of a provision of an Act, a
construction that would promote the purpose or object underlying the
Act ( whether the purpose or object is expressly stated in the Act or not )

shall be preferred to a construction that would not promote that purpose

or object.” Th D,
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THEHt - BRI H Y, Lk, 0567 - ik, EXICEY ., Bk
HEDOIRARE L 725 X 5 GAICB VT, FRIBHFICRO bz,
ZHZ b, BUEMRICE O TRk 22 T ER AT 2 &0 2 (B0
LTV REICIE, EETF &7 Charles James Partington v. The
Attorney General R HERZHIP:( [1986] LR 4LH 100 ) IZ3HW\WT, 77
VX ( Lord Cairns ) 2%, 2T OMBBHRIESICZ YT HJRAIE LT,
[AFIEBIRIRE WV bORRO LD E LT, D MIRIE, Bl
WIEBOLFITERT D 2 E B FRETH HBUEHEICB W TER I L2
ZEEHENTHD) L) REER LYY 2o X D A RIRDSEIN OEH
Freb ks, £z, 1936 4, EEIZHWT, Duke of Westminster v.
Inland Revenue F{FEHEFZHIVE( 19 TC 490 [1936] AC 1 )N F&h, X
PRERZROEBAMEDHENL LI%IE, Vo X b 2 X —FANCEE BEN N
TNENLTHD EFhhTng W,
bobb, HEERRY, ZMTE, REYRAREMTS 2505
CFERISRIRBLIE & LT, 1936 fEFTHBLE § 260 ( Income Tax Assessment
Act of 1936 ) BAIFE AL, ABUE T, [AHREEDOMSLOFIR TH D H.
E, FRHEOHEHOWTNTH D 0MBHRRL, HHD K, Bk
WET Ly VA MR, @QFfBORBEEESES, (b) iEHiAaEoR
W - [EBEA ATREIC TS, (o) AT BLE EOMBIERE O BNEZEAICT 5,
(DYBFHEOPTEHETLL IR OO TH L2 HIE, DK, B
WHHENIT LoV Ay ME, 20 HM - R Z2BRT2H0THD

(147) Partington FFHREECHIR TIX, HEDBEEE OBEEL FHEIHRT L2 L &
T o T KE O FEFEFE D HEE O SHL( probate duty ) 2T 2 FE &2 A 5 ED
IRENGFE LT oT,

(148) Z @ Iz D>W T X, Frans Vanistendael, Legal Framework for Taxation, TAX
LAW DESIGN AND DRAFTING, (1996) International Monetary Fund ( also at
http://www. imf. org/external/pubs/nft/1998/tlaw/eng/ch2. pdf [ 18 4E4 H 9
Al )ZMR, b, XN—7 ¢ v 7 (G Barwick ) BEEHIE A, EHH &S ER
( BAEOEEBRITH ST D, ) TEERIIM L7k A2 H % < F Lz 1970 4
RIZIE, FABLELEEA X — AZHESET D PEENEE LT L Wbl TV 5,
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FROIZBWNT, BIBREICR L, BOOEAREDO FTOFf L ORG% L,
SHHNCIER T D03, DD EKIEDOZ DM BHYE DBHR T, Dk
I MBS DT TR, | EED LR TN,

FTRLE § 260 (X, FLBUEGEAT 2% 589 5 LT EDRRE LT,
RFERZREFRGIE LTI, Bell v. FCT HEm%53ERE ( High Court )ik
( [1953] 87 CLR 548 )3 5, ARHEMTIX, HEVHERITR EDFEHEEIT
I — b F =Ty T AEMAL TODMBLE B %3, Bl 4R8I % [E8ET 5
7edll, N=h =y 7 AL D BB HEEOET L = o —F =TT
L72iEAN C &0 U CEINTRRIL L7ZIEA DISK L TITUV., £ < OFTENE
AN CITVRE SNTtRIT, WIBLE B ITIEAN C OB AEFRIEL . 2 OxHili%
B2, HEE, ST, S EX L - FAUDRBEN TV -T2
EMB U0 IEBIE B I, MIBIERHITA L e FELZOCH L, B
B RIE, ARG 2 TSRk § 260 ([ZHSWTHRE L, WIBLE B %055
7o FEROXHiiIL, EA C DOORY THH L LTI LIz L ME L
otz

LF o Bell FAHNRICIW T, @%EREIEL, [ FrEEE § 260 2E
DET LUV AL MEVI)XLEITE, BRCBRDICR LT, FFED
DREALIEDLZEEZAME LTI EN TR TORBEOILRTTANE

(149) A E DO 1L, “Every contract, agreement, or arrangement made or

entered into, orally or in writing, whether before or after the
commencement or after the commencement of this Act, shall so far as it has
or purports to have the purpose or effect of in any way, directly or
indirectly: (a) altering the incidence of any income tax; (b) relieving
any person from liability to pay any income tax or make any return; (c)
defeating, evading, or avoiding any duty or liability imposed on any
person by this Act; or (d) preventing the operation of this Act in any
respect; be absolutely void, as against the Commissioner, or in regard to
any proceeding under this Act, but without prejudice to such validity as

it may have in any other respect or for any other purpose.” T D,

(150) F X XL« A UREMNTHBLEND L 91T >7=DI1L 1985 4ELIETH 5,
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EFND] LW R BT S - HOES L, BERERX AR
TEY, ETHLRIIVEFERAANTH RO OO, FBLEEZ H—o0
AR & L, @ OIS TIXEY &7 2RI 2 EARKIRA & WS HEE DO O
WCELEEDLDTHDHZ EmD, D [TLrPA L M ICHYETD
HLOTHY ., Lib, FiBUESRT HBAHBELEAICT LA E
MLbDOTHDZ Linh, FifFkils §260 ICHEDSE, WBLHE B HE1MT-
TEIEN CHRAROFANL, Bl LR L i, MBI B SRS T, fid
BELTHRENDEIRETHD EHRLTND,

(2) Prfsfiik § 260 i f K
FTALE § 260 OAFRHERENFIE S 7z FEEo X 5 2k b o 7223,
ARHEIIRE RMEE T2 Tz, FEBLE § 260 2NAFLIZRBLUERY &
o TN Z S, SCHEROEN &\ ) BB T, HloT, BEYRIC
FRNAERT D L WO RMENE LD TH D, Z ORENEEE ICHN -]
& LT Newton v. FCT Ffmfsiabm vk ( [1957] 96 CLR 577 ) 3T 5
N5, REGTE, BEIERITEICE D ORISR EHTIENE R, BEF
STECA AT O L ZEAOFTRBNRET D0, TNERHT D201,
EANE OEZNEF SN SFENTET57EAN G ITHT 2 E B
KOEE, BN ERROKEF SE~OFHEEROREF SICEDEANE ~

(151) AR DO Y34y OJFE I, “-++ the word( “arrangement” ) extends beyond
contracts and agreements so as to embrace all kinds of concerted action by
which persons may arrange their affairs for a particular purpose or so as
to produce a particular effect.” TH D, Z DX D REIRIZ. Tbb T b,
Jaques v. Federal Commissioner of Taxation {44kl ( [1924] 34 CLR
328 NZHRWTA v 7 X ( Issacs )EHIEDS, Yk, FrFBIL§260 & RS
THolz 1915 FFHFHIEL §53 BED T [T L VA v b OEKRIZOWTR
LI RffSEE BB L LIb O ThoT,

(152) ERRDEFIZ L > T, KBl YHENTRE S, KRBl Y 2T hn72#%I2i, &n
FEEDETORLITOND Z L LRoT,
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DO 7 EDPMTONTN Y | BB Y R, ARG IS BLE § 260
WCHEDWTEHRL, 202 5BBNCEDRIEDZE <IE, BREF E~DE ST
BB ETHRBEIT ST,
FLEEEERBTHIRIZ BN T, 7T H — ( Fullagar ) #HIE L, FreRik
§260 DFFRBES TiX/e <, ABELZ UFBY MRS 5 & LB
WHEZBER L IFBERETCE VL bl bl s G 5120,
FHEICL > THERENIEGINED L IHEBEENLONLT LD
HOENTIERW R EORBENR S D Lk~ £72, 74 7 — ( Taylor ) #H
B, REIHT 500, FEARAICIE, FrSRiE § 260 ORI TEERE
TRHBUERY OFRITMIZ L > TEDVHFL LA, 2HEH, AHED
HERE 2 AR CERT 5 ECORMARMLTVE L W) MERSH D D
BfE LC0aR, EBE. b5 ORMBEICHLT 5 ETofRé & 75 K
E LT, RERRZ D LI5S TH D EME R ( [1958] 98 CLR 1)
FOEILESNIZHbOE, UTO#Y | BIBELRICLE T, 2R20ELWD
DThHoT,
1) [EUET A b
EFED Newton FHEEEERLHIE T, RO L O REERE/ TS
FTABLE § 260 O OF HE 24 212K LT, RRBUCIRD 28R
& ( BUENEEIL LTV )RRBUZIRD b WBIRE N & 5 556
BLE DFIH L7z A% — DR 200 0, MBI 1R B Y 5 R
ABIR L2 & WO BRI 21T 5 2 L2k - T, Frfasi § 260 1235 <R
BlE1TH S RFBINBVE NI E X T - FHE( [RPUET X -
( “choice test” ) &N B LD, )IIVHITRETHY, 9575
L ARESI 0O%E, BAREREMUAOERLFEELTEY,
[ARHI B2 T T, RIEOTIZB T 2MBLERENE L LiIFE V)

(153) AN G F, HAMBIZEHEL LTHUTHIEATH T Z LD, 25 MEIC &~

T U782 2 B BIRC SR IC S W T T B o 72 B Y 0 B PR 5 = L3 ATRE T
Hotz,
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YL e, MBEPBRLELI2IGITIEH S DD, FEERICITERR
Lozl b4 CABA T 572 0i1cit, REEBI 2 ERT 5
ZETIE STV BHPRE 0,

ZH%h, BT A M) X, WP Keighery Pty Ltd. v. FCT %
f i S IERT I ( [1957] 100 CLR 66 ) T/RENTZH D Th -7,
Keighery {8 LBk TIx, FEBREMMIZ L > T, 1936—1952
HE TEERL - b2 Y — B AFiE] ( Income Tax and Social Services
Contribution Assessment Act ) DFRBiIRIEZR & 72 2 N OIRINEL % 17
452 Lid, EICRE S B THOBETHLZ L5 Kitko &
DT, BREBOFHRE, BUREOLE RO EEANORIRE O FB %
WU TCHEERRORIREZIT) Z &8, BB EOMRELIMIAREN
BREREBEAL TN —EODITA] ( “a course of action which
had no substantial practical significance apart from its effect
on income tax” JIZEEM L TH, MDEIREZITH Z & 2FEPE S
260 IZEESWTEHEET D Z T a0V MRS TV,

o) TEET A b

EFLD Newton FF{FmSiEpe e €, FriSsiik §260 oA F.
MRPUET A b &9k LWIEMER R S 7o hy . AR SR Ak
E, 2O LEFRHR IS N, K LEFHREZ T LR ERERT
X, BN E BB AREZTET S Z L ARSI OO —>TIEH D
B, ZHTh, FERUE§260 13, [H 5D DHEKEN, FBLEEES O

(154) AP D Y4 OJFECIE,  “In such a case, it cannot be said that, but
for the contract, -+ a liability under the Act would exist. To invalidate
the transaction into which the prospective taxpayer in fact entered is not
enough to impose upon him a liability which could only arise out of
another transaction into which he might have entered but in fact did not
enter.” TH D,

(155) 1936-1952 4F [FT{SHL - fhx—EARE) 3 5 7 HiTld, REORBLOS L
RDDIFTEBEETHD L LTVDA, AUETIE, AECES B RET 5720
2. REEZAIEEE L T 5 FBEMNHE L bV,
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HIOMEE AT HRY - - - XIS - « ) EEDTVD
e, TZFo#MAE, 9L HMARERAE—-DOENETEH0
WKIREShRWEEZ b B9 £72 KEEGIX, AREBED D
TLrYry MIEY L, MBLEEE B E T 5 EFETATHY . BHl
OB AT &, BRE F ICEERICIRE LIZRZE A HmE & L
TIEN G Kb R0, HE D ~OEYSHBARD 5
N5 EHRL TG,

EFED Newton FEARE G TIX, FBLUEREELISN O B B 556
WZHFTRLE § 260 OBEAIILT LRI EB_ETEY |
BB BT LTIV 223, AMREFTHIR Tl Frasiis § 260 O
AL LT, WET A M) ( “predication test” ) B/REFL, A
FARDOTF T, [AES§200 27 Lo P Ay MO LTEMAT 5123,
TLUTAY NOFETFTIRIRELEOREENL LT, 7L AL b
DHABLENEAE B E L TERITEN EWE TE R T NI 6780,
P LUSHBIEEEZ B ET5 b0 TIERL . BE OGRS CERE
MEGIE LCHATZE b AEETH LR BIE, 20X 5 2RWEE1T
T LI TERN] ZEERDELERRLNTNDZ LD BD | fig
W EHOAE LT RETIL, THWET A b b, FHGhiE §260 ICK&E 7
HilfEMzEsEEZ BN,

FEEOL A, WIET A b OHFHBHBEIILT L H2ICH LN E
1725 TR0, ERRO Newton HEAMREBRHIL TIX, AR OF R

(156) AP D YUFEE 4 DR LIE,  “This seems to the Lordships to import that

it need not be the sole purpose.” TdH 5,

(157) ARDBFZERS DOJFESCIE,  “In order to bring the arrangement within the

section, you must be able to predicate — by looking at the overt acts by
which it was implemented — that it was implemented in that particular way
so as to avoid tax. If you cannot so predicate, but have to acknowledge
that the transactions are capable of explanation by reference to ordinary
business or family dealing, without necessarily being labeled as a means
to avoid tax.” TH D,
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£ §260 O AFRBOTZ Bell FF@BIEBTAD & AME DM 2 & &
L7z Keighery Sl SERTHIROZ S PEICOWT S, [WIET R 1)
WL 2B ATRETH Y | Bell FHOGE, BBEOWENE, £ DR
EEIZEEATH, MEAEEEZ B E L TWD EHLNIMETE 501
L. Keighery HFEDHAIL, REEEELALSRITERLIZL V)
Kl EOFEENGIL, D02 REEBREESHBLELRO - I Thb &
HEOBWET L2 ZLIITERNEVIFHAB SN TN D, 205
AT, [HETA M ICLo THRESND N— R, BUEYR
WCEoT, ILTEVWL DTN L IS o2 BEALH 5
HrEZLNDY,

LEDBEY | Newton HEfRESIERTHIE & £ 0 L& Th W& B
PCIE, FTaRLE § 260 O ARANEL LT, BERIKT A M) & THE
TAN] DIRENTZN, ZTNHEDOT A MPRINTEZ EIZE->T, By
RIIE § 260 OEAH EOREIAME &S BIEASK BRI S iz & )
B Cidlehotz, ZROLDHRNTFENLH S, ABREDLFZRHR
ERD 1L, Dl bbFHEIC Lo Titllanh, EEoLZ A,
FEBOBOMLE WIBEHO T, REARHEERY L2 TnDHZ R, A
FBIE § 260 NE D EFRMWREL M 5 LT, HRICEH< Z LI13FRE R
Mmoi-, LLFTiR~X% Patcorp Investments Ltd. and Others v. FCT
FEFEREIVE ( [1976] 10 ALR. 407 ) &, FTARIE § 260 D4 FEH
FAEEICD, Z0FHMEEHIRT 2 &5 2 U7z ik o—
D THo7=1,

(158) [HiIET AN 27 V7 =952 NUTLLAES TRWFr—ANFETDHTH
A9 Z X, Bz, Ao Newton FFESHERCHIRCIL, £0 LEFTHHK
LR TR STz AR L P IRAGIC, R OIS X T EONRUSMIARER 72
BEREREALTORN—HOITR] THHIERBEINTNDZ LML BRI
2o

(159) Z D X5 7 itz 2B DS TR S LT R DFEMNIZ DU Tid, Cameron
Roper, The Effectiveness of Part IVA In Preventing Tax Avoidance ( http://
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) TESROWBIT A b
FF# O Patcorp Investments FFHHIVE-CIL, BRI § 260 DA
HEEZ FICHIRT 5 2 & LR DR L WA RERN R Sh, AFHET
3. B AEL T OIEAN H FIE BRROEE BIEFITAT > TWnd,
AETiE, TRNFHL) 217722 HMNE LT, HEOEADORLT
FRAA IS L, RY 2525, Atk A 20 1350
RV TR R L, BAFHEOF E & 1936 FFTEHLE §51 BED
DHERBFIRDEHOMEREITY L L bz, ELESIZONT
X, —EOLEMHOT, ERMAEEOBRYFTTIHBO [H5 x|
( “rebate” ) ZFH H[AE §46 [THSWT—EHIGOLEREEA LT
DOITKE LY BB Y R, Bl Y AT CRT T DR A SRR Dy &
ToleZ LN E o T,
BUES Y RIE. DDy DL PEORAL D —> & LT, FEETIE,
MM F L) ZME—DHME L IZEELHMNE L THREREZ1TH
LML —T 4 T EBICRNET, £, 00 BRGERICE D
BEROLFAMIZ L =T 4 VI E o TAELE LD LB RS RN E N
JHFRA T SN TV D S EIER LIz 00 A ikbepie <k, #E
OEAE LR ZMNOHEICIE, SENEREENTFELTEY,
TABUENFET 2 2 L%, MABIEETAZ I 2O T, 20
O FTEBIE EORENR L TW WS Z2 2o oI ind 5
TEMNTERNWI EEEWT D] 25U KOS IR, BT

www. 1scs. org. au/articles. html [SER% 18 412 H 14 H] ) SR,

(160) 1936 4FFIf3RIE §46 O T Tk, REGETRWVEEEKREOLS . AT
EENDELFT U COEHOFTEHELHEH L TEON 282 TR ORE |,
PR32 2 M TE D LI Tz,

(161) 235 HPFOFIE LTEF SN TWDH DA, Lupton v. FA & AB Ltd ( [1972]
AC 634 ) TN Thompson v. Gurneville Securities Ltd ( [1972] AC 661 ) T 5,

(162) AP YZLE S DM X, “The presence of § 260 makes it impossible to
place upon other provisions of the Act a qualification which they do not

express, for the purpose of inhibiting tax avoidance.” T& 5,
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% 8260 OO &V D RIS 523, AFICITATARLE §
260 DOFEAITEED bRV EHR I, BEYRO Lo FEIRIT S
naTnad,

LRGP E TS > TEBERPMEIL L= 0i%, THBE o
BPLE L OMBIZERIE. FTERE § 260 DIAMCRVHITHERH Y, &K
HENSRT HENEONTHUHBRIH SN oTeROIEFELET
b5 ORI ATRERFTENFIE L 2T iU e 7220 L WnIHEx (TR
DOEBIT A ] . “antecedent transaction test” EFEN %, )T
BHO . DD IEMECIS LTHD LYY RIEOLE, WRIEE A A
SEDFEBIE FOBBRT A BER R, Lonb, [+ - - BiBYE
NEBTDHZLEBRLTWDOIREDT Ly Ay ME, FTERE S
16 BT 2RI EHH 2 H AL T2 HDTh - T, MBiEREA
AETD2HDOTHD EWIETHZ LI TE ARV &0 Fifg
Filk § 260 ITHSWTAIFEGI 2 ERT 2 2 LITEED RN E N D A
RDRIIN TN D,

Patcorp FHFR AR TR SN 72F 7 A ( Gibbs ) HHIH @ kit

(163) M4 DOJF LI, “Any liability of the taxpayer to pay income tax must
be found elsewhere in the Act. There must be some identifiable income of
the taxpayer which would have been liable to be taxed if none of the
contracts, agreements or arrangements to be avoided by the section had
been made.” TH D, b T b, [AXKFEDHESF T A ] &I1X. Buropa 0il
(N.Z. ) Ltd. (No.2 ) v. IRC ( N.Z. )FEfAREFEEIPE ( [1976] ATC 6001 ) T
T4 71y 7 ( Diplock VIR RL7EEX THDH, REMEERTIE, ZMOFTERL
%8260 ELERBRABECHD =2~V —TF 2 RO 1954 F 10 - ARk ( The
Land and Income Tax Act ) § 108 2M#H S N57=012iX, £HF b, MEDOAF —
DENRIR IS Tl DR, BB IR LR OMBLESN D REFERFELTWD &
WO ZENEME BN, DA EHITmTE SN TWARW R E LIRS, B
SRR LT\ B,

(164) AP D MZERAS DO CIL.  “-+ the arrangements which the Commissioner
seeks to challenge cannot be predicated to be an attempt to avoid tax —
they were attempt ( and a successful attempt ) to take advantage of the
benefit given by section 46.” T&H 5,
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DRMEIL, TRBRET A~ & TWET A M OS2 FERT D
72T FTERIE §260 IZ X AERAEIT ) 10T, ERRROE
5l &5 EET AR & 22 DB GBI BNHFETEL TV D 2 ENEML 72
DEVD IRKDOEBIT A M L) LR RTZ LIk T, 5
BiiE §260 OERBWREICKE RHINEMZ D2 bDOTho7nd, EFOH
fRIE. SINOGE . KE L R0 | FrRBiE §260 BFEEL TV DA 7
DIZ, BT 2 EBIHLE D B HGRAMRS K E <HIRE 21T,
FEIZBWNTY = A PIvRAZ—FAIZBET2E2 5L LTaEEL
EELZBNRNERO T 7a -5 Thbo 7 5B AN, ZMNTIE
BB LB 0 57220 &0 S FRERICSEINT 2 b D ThH o 72,

(3) N=UA v 7 HHEDOLE

PRI § 260 i FARHEL )2 0 Bk 72 b DO TH Y | Z DR
ARAMEBKRENLO TN LIE, ERRO—HOHEREICE > THL N E
oo, AREOHFHENMEN L~ E EFE D2 Lo Tm B RITIE,
ZOHIERG LOMBEL S22 L i b, SCEEFROELL &V ) @B NRTTE
ELTWEEWIFEERDH Y, DD BERBEARE DGR RE R
ERELIELOEEZ NS, ZMNOBUERIRIZI T 5 SR EZOEN &
VS EENE, BivED B ERBIARIC KT L T Th oo — T ¢ v o
( Garfield Barwick )73, 1964 4E7) 5 1980 4EDRA, &% IERR O B EH
BELTOREERD VD, D0DHRED, TREHFTHRE ST < OF
HRZRWT, D) b RFHE ORI B L 52T LTk - T, FIiIC
PHER DO Lol Ebh TIN5

\wv4/7§ﬁﬁ#a®amum%ﬁ XY B HEM L AR - A K
AL, Bl N=U gy VEBBHEMT ol EnLES( M- - -
BRI, PLOGREIT 5 A E R ST HEE, SHENFTIRY IRV T,
FEHRONEOBRWEAMICT L5 BETHLEX L, IHEOXFITAHY
72 AR b DAL, HOOREICRE bET 5 L 5 ITIEROE
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ERRRT D EMNTED LV FIRE, TEHYR TR, TRAESZT
RETHDLI)IRESNLZND | 2O L) RESITENL TN D N—
U A EEEEIE DA S ADEDMDEEE ~D BB D720 b TR
WHN-Z LR EERE LT, 1970 EROZMN TIiL, MBEZ X —
LDBUFENFRD HALTZ &0 D A ST 5 19,

R— 4 v T EHERWEHED LD XD ALV APR SN RFERN 2
I & LT FCT v. Westraders PTY Ltd. SEfFm ki ( [1980] 30
ALR 353 )IRZEF B D, ARFHETIE, HARMGIZELTDHHEAN S BRRIL
WBE Lz R—= =y 7T, H 7B Y BT i I MiEAs T
LB EIEAN S MOEE SN, Z0%, Yk HEEL-Z itk
D, N=hF—2 o7 T IZEELTWDHIEA U X, 1936 EFTRLE §
36A(2) DT, M5 FRBIEIIZBEOBRE A S LTI 2Dk
IR DIBRDOEEREAT S T2y, BUBELRIE. R— F = v 7 T ~Ok

(165) ZORESDOFLIX, “-- it is for the Parliament in passing laws imposing
taxation to make its meaning as unambiguously clear and certain as the use
of language permit. In the event of ambiguity in such legislation, the
citizen, not the executive government, should have the benefit of that
construction of the language of the statute which is most favorable to his
or her interest.” TH D, ZDHEITDOW T, Garfield Barwick, A RADICAL
TORY, the Federation Press (1995) p.229 i, KAIZ, Z DXL H2&EZ TN,
HOREOHMBIEMRITISNTHRET 5L 0D RiEd H 575, MBHEICIVL TR,

Mg L IZEBEOFRIGE ) LA [BEb L& MBI OFIEIC) &) XD emisn
FEFUFEL L U TR SEORHITIH D 2 VI ICBEbND EWHIBER L H D, 220
DERIZOWTE, @72 THBE( S0 ] A2ER CFERL 17 4) 120 BB,

(166) 2372564 %Z ~— ( David Marr ) 28 T-o> TWBH Z &ITOW T, A J. Myers,
Tax Avoidance and the High Court since Sir Garfield Barwick ( http://www.
law. unimelb. edu. au/taxgroup/AllanMyers07-04-05Web. pdf [jk 18 4 4 H 16
A1) B,

(167) FrisBiik §36(1) O FTiE, B OFEETRVEKEKIG TSV TREE S 7kt
( trading stock ) DHHfi#&IL, TOMETHD LHRFTLEINTEY ., 0D
MR, BRI & LT, ik T 223, [HliE §36A(2) TiX, —EDRILO T Tl
BAFa R FEBIRT 22 L bAETH L E SN TEY BN UL, AKX, 22005

[—EOIRBL] IZRZ4 95 & LT, kA S BEUS LIZBROMi%E% 5 k722 &
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RFEMIE, BN S OAROFED—RERT O TIEARL, BEEI K
i, EERFICIE, bIEe, AHEREA IS TRE RN
( stock in trade ) TiE7ero72& LT, D ¥EREGR L2 & 3R
et

FREFERERIC B W OR SN @SB O SR R, IEHEOSCE Off
R E, AREISERHIVTWRWIRY | BENEKT L& 2EX LT
BHAIEREELIVDLIRT T u—F 28T 2 L3 BHFTO&E
T, FORBREL LTAELSEIFIIESITRELNLIREZTHY |
B#FICRE DN E WS O THHAR S ( “free society” ) DHERF
IS THERAWZRFRITHD E LIZET, RO LT, IEANRERN L
NR= b F =Ty FITR U THRAZFEE T2 2 213, sRAEREICBWTE
BITIZRNS DD, FEEF R IND &\ o T, EE SN, &
BEASEZ ANOBEMEHA T2 b bIF TR, £, 20X 7%

FEUENITASRE §36AQ) DXIBANTH D L RSNV &b, Bl
LRMOTERIZZFL TRV EVWIBEOLOTH -T2,

W TEZOENENE, EFEO Westraders @S EREI N D & 7R
SNT3, 1980 ERITIE. BRIC, BUEMIRY 7o —F O MBI 72 2
{EDE TR TV Z L, RERIZEWT, ~— 7 ¢ — ( Murphy ) #H
B AERGNIESF L TH Y, /= M=y 7 TIEEE SR
X, B S DSBS LZBRl S I3ARERIC B2 5 2 D . 2HE RIS -
TWbE L BT, TEMOBEHL TIX, BTE, R EFR DM 22
BOT, RAREREAET WD, ZOREE, « « - 2 3R
BENTWD, B2 ERIT, EHEOXSITESPERI L L IXTA
LELARWE I REWEMET 00, ARAASOERIZITENS
22N T2 U s B A EE < T B BB RIS L, BUTEL B

b, N= =y T TIEFHOBENG Lsns & L ode,

(168) AR EROYBFZE /S DOFELIL,  “In tax cases, the prevailing trend in

Australia is now absolutely literalistic that it has become a disquieting
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BEHEE 52 D1E0WVWEWVIBERZBRRXTWZ Enb bl nms 2 &
NTET,

2. FARA LEXEEE
(1) FrEBilk §260 L35 4 7 A O

PR § 260 SANEBI ZRFABIRINAT 4 4 SR T SRR, BRI
NIRRT T TRV, STHEROEILE WV H MO T, AEND
EPHBRAEZEE LTS Z LI, ERRo—EOHREFEIZL > THAR
FREGoT, PODLBRRAEERT 52 ENNETHD &V I, &
BICHRE Y . 1981 FITIE, 1936 FETEBUEIZIWT,  TETERL A BN &
B 5 A% —24] ( Schemes To Reduce Income Tax ) &9 XA BLHM) &
2% 4 fR A Part IV A )BERR SN, 22 b, FTABIE §260 @
FRMEADMTTH o TeOE, ERRO—#HOEHBFI D b RBEND &
ZATHDLN, & 4w A ZEALL 1981 FEFTEBESER ( Tncome Tax
Laws Amendment 1981 ) O E # i L 7= [ #E & | ( Explanatory
Memorandum ) C%, ZDOERBEENZET LN TND

LRofmEE(2 7 )BT, %%m$§%0# &L TWDERM
BURE S TWwaoik, OMBlEICE, BERET 2 M OTF, Frgsik
DSRANZHIF 2 N2 TOZRWEGR IR AR L CHEBLRIEE AT 5 2 &2
ROOLNLT-0, AREEHEHAT 5121, TOMOTRENE RHTZ &
VDLETHDZ L. QFHFTIL. WBE OB TADOEICH D ERE
BEOHEREZALTELT., AF— 20RO/ EITHIICE EE->TWNS
Z L. OARBUEITMBUEE R ¥ — AR UCHEA S, REEICES
WTAF—LO—HE2GRTH I LI TIE RN L2 b, MR

phenomenon. Because of it, scorn for tax decisions is being expressed
constantly '*- . Progress towards free society will not be advanced by
attributing to Parliament meanings which no one believes it intended:--.”

ThHod,
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[FIBE R - — DT U CHRIRICKIG T 5 2 ERFERICRETHHZ L, @K
HENEA SN TH, AMTITIESWTRIEDOES | 2 R85 & 72 5 B3|
I EET LV I MRS SN T RNz & THDH 19,

BAMR AL, EREO X D RRA A TE L TW i ARIE § 260 TIXER
BRETHST [hrbSFE, ABHE VI ENT) ( “blatant,
artificial or contrived” )FBLEREITAICKIPITSHZ LE2EME LT
BOYO EARAZEATSEOE. (@) S1TTAQ)NEHETD [Ax
— 2] ( “scheme” ) MTEIET HZ & WV (b) §177C WEFET D [BLH 1
DOFIZE] ( “tax benefit” )N AF —AICHEEL CTAF — A5 T 54
IS TN 2 &, (o) §17TD BNEDDED | AFx— L~DORE523F
BLoRNFEEELZLEARNE LTSI L (TERT A M) ( “purpose
test” V&7 VT —F 52 L, )MAHRSEML 25, REENEH S
D&, 1936 FETERLE §226 1CHEDE, EE( 50%., A ERAYZR SR A
BE( “rationally arguable” ) RIBFAITIE 25% ) D_F AT 4 RELEN D,

(2) THAT A b OB REYE

(169) Z D HOFEANIZ SV TIX, Ivan Potas, Thinking about Tax Avoidance( http:

//www. aic. gov. au/publications/tandi/ti43. pdf [*EA% 2043 H 5 H] )&H4,

(170) ZORUFEDRD [HFEE ] THRRSN TN,
(171) FFIfSREE S1T7TAMIIE. TAF—A L1, @QPRENTWDEINEDN, £o. EHY

FREATE SO THITAIRER D DO TH 2 N ENICE MR . HH WD BHRK, Bk,
FIREWIETTHY, iz, O)HDWHEE, Bl L, [THLVIITALD
W TH D] ( “scheme means: (a)any agreement, arrangement, undertaking,
promise or undertaking, whether express or implied and whether or not
enforceable, by legal proceedings; and (b) any scheme, plan, proposal,

action, course of action or course of conduct;” )& EFL TV 5D,

(172) %5 4 e A OWEAIL, BE 6 FESETTHDLZ ENAREL o> TN D, WHFOFEIE

HIRRIE, Tk 3 Th o703, 2004 FIZHBFA DFEFRE Uiz THISRLO B il B
ICBE9 5 A ] ( Report on Aspects of Income Tax Self Assessment. iHFR
ROSA ) T, HIEMIRIAS 4 4F & S, 2005 FTIERIHEE %% T 12 BUEWE ( Tax
Laws Amendment ( Improvements to Self Assessment ) Act ( No. 1-+2 ) 2005 )
MEBLL TS,
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FFRRLE §177C(2) TIX. 4 4 & A OBEAMAEN & LT, RIS
AN BEDONTNDZEND, BA4RAOTTS, MRFUET X 1)
N, FOEREELFIRLES OO | # 4 8F A T, HIERE L,
THIT A M PHEZIZEZ TR, L0bIF, ZOmRIZBWT, 7
5RLE§260 LIBVWRBETHD, FESLTD TiX. TEMT AN %
VT =L TODENE, 8 DOEHKZ( OAF — LDOETHIE @AF
—LDOEREFE, @AF — LANFELTINIRH & FIT SN B, @F
4 f@ A DEFIUZEBRTHEER, @R % —AITEE L TEL 288 o
BORREDZE L, ®AF — AICER L TS OBIRE 124 U 5 WBORIED
2t OWIBLE L 2 OBMRE A L D2 ooz ., @i & % 0%
FTOBRIZES LT, RANICHEITRETHD LI TN,

FRED 8 SOEHRITHS L, DA X — A0B% LORE 2152 B
Th D NEDPEREGHNHETT 28, BIBEO 2% — 51281 58085 L0F|
A1 B L RGER 7 RO LR E 72 V1555, Z ORIk
LTiE, §177A(6) ( AF¥F—LDHBY ( Purpose of scheme ) )IZHEWT,
[ARRIZBIT DRE D BROT-DIZEITENTZAF— LI L IFAF— L
DO—EBIZBI L TIRARTWAHFIHIT, YHFFED AR E FHER AN E 58
BOBRMIOTDICFEITENT-AF—2F LT AF—20—EBICR L TR
RTWDHFHE G LD THL LT HZ LT 5D, | LEDHLNTND
e RO A — ADEE A TBUE EoFIik) 24552

(173) PfE8LIE §177C(2) (a) (1) TIX, 2 AN L T 501, [ BEEE 22
D BHEDIBE OBIITRICE T2 &3, ( FIEBLOBLEIC X » THRER
TN D) BIMEDITHE - 12X DA ( “the non—inclusion of the amount of

the assessable income of the taxpayer is attributable to ‘-- the exercise
of an option ( expressly provided for by this Act )---.” THDEEHHNT
W5,

(174) ZORKOZEDMOH; 4 fw A OWEHARAEOFEMOWTIE, Affii (3) v THIRT
% FCT v. Hart H{FEZEREHIRTA U F > ( Callinan )EHE LS K LTS,
(175) A EDFE L. “A reference in this Part to a scheme or a part of a

scheme being entered into or carried out by a person for a particular
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EThrpcEE. TEMNT AN 2707 —95Z LBAHEE 72
L ERENTND,

FROBY ., FARATERASATHS TENT A M OFEIT X
Hi7Z2 HH97 2 b] ( “dominant purpose test” ) TH V., FIEHD R F—
AW THEMZ2ERNT AN 227 07— LTS LB TX UL, WICH
ML b0k, iERESITC NEDD TABEMYET 2 M)
( “reasonable expectation test” )& 27 U7 —L TCWNAMNENEWVI A
Thd, [GEOHFT AN 227 U7 —75720I21%, BigYREIE, M
BEDOAF— LW hr oo/ bIE, AR 2FRERBAELTZTHA I M D
MEEDHEE] ( “counterfactual” ) DIEFTZATV, BB LOFIGE] %
AELIERWEENZRARBEIGINFEL TS Z AR L, 0 2RI
SUCBIEET Z EBRMBE L 2500 inDb 5 B LELT D MERMHIE L
MAAEN TSRS, FTEHBE §260 OFIEHRFE DRI ENE RS
TWVo,

purpose shall be read as including a reference to the scheme or the part
of the scheme being entered into or carried out by the person for 2 or
more purposes of which that particular purpose is the dominant purpose.”

Th oD,

(176) TEEMHIFRET 2 M) 13 TEEMRET A M) ( “reasonable hypothesis

test” ) & bRENT VS, FIERIES1T7TC() X, TIBIE S 2 % — AR L T
B EORISRE BT EPE BT 5108725 T, -+ AF—AREK - TS
WTWieho o b5 6IE, MBE O Ui BEE OB SICE £ e T
A, HLLFEEN TV ERAEMIICHIFSh 288 - 2SBT5Z L
L9425, J (“- the obtaining by a taxpayer of tax benefit in connection
with a scheme shall be read in reference to: :-- the amount would have been
included, or might reasonably be expected to have been included, in the
assessable income of the taxpayer of that year of income if the scheme had
not been entered into or carried out;::” ) L EDH TS,
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3. EERT7 TO—FOBEZDOEILLFE 4FA
(1) Peabody Hfi ) & 1L

BB Westraders FFmESEEFRHIC BT~ —7 ¢ —HMIE 23R~
TRRERPO bR IND L2, 4R APARRINDLRING, Bl
EIRRIZI T 5O EROEN & W) BEBICITE OV BRELH L 91Tk T
ETEY, N—U o 7 EHEHRHEN 1981 EICBENSBN-Z LI
KoT, ZOX5RBEIE, LVBEERLOLRLEBEINTZN, £
ZH, HAMRAOBAICE L TE, HEOBBRE, MEEMELRO 14
DEERPD OREFEFIZL > TRERIN D HMZEE S ( the Panel ) IZH
RNCEE D 2 ENMELE 72 H1E0 D FTGBLIE § 260 OO A %KD
Hp Tl b EW A 22D TR D & DB YR OH 417 A T3 5%
BYH, LIELL oML, 2RVEERLOTho7Z LR END, 1980
ERZ DD 1990 FRATEICONT T, B 480 A OFEAHOZYS R FDI
TeBHNEFE £ 2 in o 1297

4R A OEERERED R & I BEBRICR S T2 OFHIBIL FCT v.
Peabody ZE S yERz Y ( [1994] 123 ALR. 451 ) T o7=, AT
X, TRIOEY , B A & ZOFESHETHHIEANB(IEANC 71—
THRAD 2% FFTH iE. MBI A LEOFEEZRE LT DL 72
U=+ 7R NOZFHETH DN, HilolCBS L@ S EN D( shelf
company ) Z U T A C VA —T DR OKA( 38% ) %A E

(177) EMEEESOHBIIBSE LR EHRT 2 O TRV, LEIZS U T, MliE
O THEMEES ] ~OHFREBARTORSHROONDLZ D, 5 41 A OiF
FIZIE—EOWHEILON#HND Z L L0 ED,

(178) # 4 i A \ZHAS L EEEMMTOABIE LTIE, FCT v Jackson - & HIFRHI
P ( [1990] 27 FCR 1 ) BdH D0, AHRTERGERERSTZDIX, EIE « RIEL
DT ONTZHTHE 4§ A ITFES < BROFRIZFRENE 28 & O Ffe LORE
ThoT,

(179) fHIEND BDENE OFA T HIEN C 7V —T O A BT 28405, Sk
B D DOEANIC L » THRES Lz, fSIENE . ZINCB T, LA
TENRFH S 2 PREE > TR - W T2bDTH Y, MSHIEAOKRROFENE L
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DO LT, IBAC T N—7Tlk, ZBIEAD D TED T, IEAE N
OREA U 7Rl @tk & 5k SAME O 72 W SRR 5 UG8 03T o
. TORER, EAB YW SA L TOWIEA C 7 b— 7RO A3
KRIEICEE Y, BN B, A C 71— 0RO 50%% Bk F I
FHI L, RIFEHIE SO v © 2L« F o iR A BB L 72 2 & A3
Lo 0,

QFEACTL—F

DHATE | g AF

HRE

ENCTL—=T

HARE (62%)

HARE OfF&EAN D RE

(38%) o @HAC H—FDHRTE
ﬁA;\T\\ﬂ BEEAD

BN AL, ERRoO—HOBSICE W T, EA C 7 — 7R & MiEo
IRVVESERRICERIR T 21T 413, EHIMAGREICR LT Y XL - 7oA Vi
Bl T 2 FTSHLE § 26AM OBEHZEMT 2 Z L2 EMLIZHDOTHD
WD MMDITHGE AR A BEDD [AF— L) ITHEEL, £z, (A
F—L) ZBRELT BB LoFIRE) AAETTRY ., 5H 45 A O H 2
ERBENTNWD L LT, IEABY, SIEADEZBEL, IEACTL—T
KR OB L BHEEE 21T o 72 & LB A OFHKRON, WS A IRE
T D0 % ZDOFHIINZ D0 %1751, D%, BEl4ekE LT

WHE A R
UZDRIE

WO & 2RO BA LT, D FREEZBMEL LAEWEALH 5,

(180) #RAFHOXHIIL, Bl & FrakiE A F OFITHRO 5 ThH v, IEAB & LT,
FERE A F OO 50% HFEfd 5 2 12 Lo C. FiakiE N F ISk 2 3hME 2 i
B ENTREE o TN,

(181) MIF, FrfSBiik § 26A0A 1%, BUS#H D 12 » A LNIAT O IR ORI S
Xy XL A VBRGSO D Z LB ED TV,
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EMEEARRFTEL THTH, BBIO—#A A% —4) IZEY TR0
. F AR A ORNRERDEND [T - AF—A T T —F
( “sub-scheme approach” ) EFRINDE X FITNMTDHHLOTH -T2,
L ZAD, LEROESFERHIRTIE, 2057 Fe—FIIHESN. B
LIFANEDD [A¥—A) LI —HEOBBIOREEZERL, 2B 4HmAN
AX— LO—EIZHEMA SN D DIL, UZEaH (A% —25] &I HIFMY
BEGICRO, TREFE( AF—LO—HOREHERT HFL )M,
ETOEELEOBEREZEDND Z L ENEMKBTHILAARETA VW R
PUTDD | D DFIA RGBS LRVIED, B 4R A oA L, A
X — ANETENR DR BIERAELLETHS BB LI1X, ZORAEN
7R 5 FTREMEIC & EE BT, BAEOHEEENSEMICHIFTEZ LD TH
LHZENMEELRD LA BIBYRPEELTHDIEEIEL, FORED
M2 G RAYICHIfF C & 97, FTBIE S 177C BED D B LoF)
W) ICERD TABMBRT AN 227 )7 — L TR EHIRS 1),

(2) Spotless FfimEIEBEHIL
EFEOD Peabody F s SHABTHITN L, kS 72 CEEFE R O TUR AR TV
BN EETRRT2HDOTHY, BEYRL, H4mAOFRAEEZEBL
TR o o T3 U0 B 4 fR A L PTARRL S 260 D EFEMEREIC K & 2niE

(182) AW D ULE 4y DFECIL,  “the circumstances( a set of circumstances
which constitutes only part of a scheme ) are incapable of standing on
their own without being robbed of all practical meaning.” T&HY, AF—LA
AERNRIRTFIUEAFT — L E L TR ST K D ZiBricBa L TiE, 28 4 #F ACFr
BRIESITIAQ) )BED D [AF— L) ITEET L LERRERNVENVIEZ -
T —FERLIEZLOTHD BRSNS,

(183) ®HIEREIL, AUEBNZI T 5 Bk O SRR~ DERHRIC X AR E O FE2
FAERT, Flo, AMEORATEHNC L HFIERESIEN D ITRE L T\ b,
PHREIE. D%, IEA BICHIL, S HITHIBIE A 2D 1986 4 6 A RKIZKT
THEEOEBMIIFCE TN Z L Lo LI AHEMICHF T2 083 TE Db
F IR ST Lz,

(184) Z D HIZSWTIX, “Part IVA A Toothless Tiger ?” ( http://www.austlii.
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M D Lid. Spotless Services Ltd v. FCT =4 g 55 vk b ) vk
( [1996] ATC 5201 )IZ K> TH LM E A oTz, AT TR, ARlkEI A
P L 72 BE A % — AIZHEV, VU AR VICTERE S NTZIEA G ORRIE
ENT 7 HEBOSRBEEICBEE S L, EREHM O TSV 7y 73
5 COWRBLOIFLE DTEAR K OFFAEN GITEE S, BEAGIE, JH
RBZE LS TN D Z 0D, SEEOFTERIE §23(a) O F "D 434
T OENTORBITRREND & ER LA, BBEYRIL, FH4iRA %2
MU, Y72 ERNERITEE L CRBIT 20052 To 7z 2 L3 &
otz

Zb%H, LEOWBIMTONERITIT, UK, 7 v 7B B0
B ICHL 5 Rl #3013, SN OBREEREN IO TR IV b 4%I1F LK
Moleh, 7y ViR TR INDFRBUMEER( 5% ) TH D L) FFENR
oo Tz, AP OJEE T o 5B FCH T K& ( [1995] 95 ATC
4775 ) TlE, BIBURPIEF L Tl v . REFEHFTHRIC R T 52 8E
R TH 22 — 73— ( Cooper ) FHIE OHIWHIE, AMFEGITIEE 4 1R A 23E
D5 [AF—Lh) OFERHED B, [AF—24] (ZBE L TRE LoF
WHALTERY, o, BUE EOFRENZ2ITIUE, ARSI FEITENT
WRINST2THA D EEZBND bDOD, ARG OEE L HINE, Bz
BURETOAR MO WBOBREREORRILTH Y . FIEBUE S
177D DA EFIIFE R SN TRV EWVWIBEDO LD TH -T2,

TSR L, EREOBSEGEHTE T, ARG, BiE EoFIE &5

edu. au/au/ journals/Revenuel]/20015. pdf [SER% 18 4F 12 H 14 H] )B4,

(185) FISRLIL § 23 (@) 12, BRBURGSNE 22 DI, TEREFNSEIMNOIDOIR? B

oA - BOOEE AR OIS - FIfFTH-> T, TR OME LN E THRBO
XtGaL L e o TV WS - TH D, ) ( “income:- or gains of a capital
nature, derived by a resident from sources out of Australia---, where that
income is not, or those profits or gains are not, exempt from tax in the
country where the income is, or the profits or gains are, derived---.” )&

ED TN,
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HIODEEFHOETL VI BEOIMGI LR | HARMABREDD [A
F—L] OFEEPRD O, Fio, KO A X — L0MEHET BB LOF|
WL, EANEROF T 52155 A U v MIFRZZ2 <, EAGHEN
RO T 21553 NE L2 Z L b EGEMICHIE X, S 5IT, Ik

§177D @ 8 DOHERICME LTHD L, GERE ThiuL, YiZAF
— A%, BB LEOFREEGLHZ LA TERAMNE LTIITINZHDOTH
HLEWIET DI ENTELIEND, FA4MAICLDERBARETH Y,
ZoT 5L AEAXF—LRNRTFHIE, EANT DR TH S OO,
RGN X AFIFOFEL O D2 Eidlen s s Z &b, Bl
BERPT ST IT L TH D LR STz,

EFEO Spotless FFEEERHIRIT, HAMRMA O T TROLND 13
FRET A b Lid, FTARLIE §260 OIA L Ry | AUROFEFIZBND
T = NR=FHEMEILL THEE X DRI D IR0 HERET
AN TEHRL, HEO [BIRET AN THLZEL2HETLIHLOTH
HEVWIFIRNBENTEY B9 £z, EFLO Spotless HFEE LA
WRCIE, TXEIZR) LW CEIR, @E. TE 7%, B2, gVt

BN H 5] ( “ruling, prevailing or most influential” ) &9
BRTHD EBRENTWDHZ LA, ML AX—252FHT 5
AR EHES 256, Bi% LORREGL &V BB, RIEOHHO
50%LL FTh-ThH, TERAMNTHD ARSI, THNTA N 27

(186) T & 9 BFFUCOWTIE, L TT 4 —F 1 ( Deakin ) RKFEDEI THH D
¥ v ¥ 7 4 ( Julie Cassidy ) @ | 3 R ( Are Tax Schemes Legitimate
Commercial Transactions ? — Commissioner of Taxation v Spotless Services
Ltd and Commissioner of Taxation v Spotless Finance Pty Ltd ( http://www.
bond. edu. au/law/hcr/articles/203cassidy. htm [Ff% 18 4F 4 H 6 H] ) B,
Gulland v. FCT, Watson v. FCT, Pincus v. FCT Sf&E%&Eped ( [1985] ATC
4765 ) 12BN T, 7 L ( Brennan ) EHIE IR, (EBIEUE R PIRIGIZEED DB
L ORI O EBBEICE SN TERT 2 Z LT TE WA, IR0
LR RN SRHEICE SN TERT D2 LIFRETH D E W) A R L TRV,
O XS BRRMABIED TBPUET A M) KLU ChH D LEZ BN D,
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U F—F B LINTTREL 2B L RLAIE &b 5 18D,

(3) Hart S m AR HIR

FCT v Hart S ZEba vk ( [2004] HCA 26 ) &, %5 4 i A o> Fi AL
WEREFL TETND I L EMSEISR ST A LD ThHoTz, RFETIE
WIBAE Y, fEANIC R o TR e & R D EFEE T H#BAS L, BEL TV
FEJ2ERTL-00, 52 I OBABLSOELEE ] DERIC
IREBEME D ANDEERERE LTS, AT, A7y k-
AF¥—LlHEnNdEEE-A D —TH Y | RO T TOMNEIL,
T LIHRAEEr — 0 LA J IR HEE R — oS, £ OBEIT
T, FEE L Or — R EANTTAR LFT ( BE EoBERR L5
R ITFE SN, ZOFEFER, BRI TRHIWEPNETET J IR
& r— O ( SHARITF OB EOPERPATRETH D, ) IZHT HiLd
72, DD OBIE EOBHR WIS & 72 5Tz,

LRI DAF— LD T TIE, WE B — IR DRI OBLES_ L OPERR
BIE, WF DO — ATk L THBI R WA ENTZHE LD b REWVD
DERDZEND, BBYSRIE. 205 BMEIZRFHLNOHERZ 5 4 i A

IZEADWTERR LT, AFIEO R T b D BIRHHFT RIEEHIE ( [2002]
FCAFC 222 ) Cl. Bl Peabody Hfi e ikba ik TR &N 4 i A

WHEZRIRTS2E2H (BT« 2% =0T Fu—F| 265ETHR
il JIZHIY | AR F — MTBWTBIB RO G & 70 5 & FiR ST
LR, TR TOFEE LOBKEEDND Z L2 ZNEKTHMR
ARETZRUN) 1F0y, MBLE H AR A fAS L7 B BROIE. 28

WAL, FE]OBRGEEE ] 0OEEEARICTITOOEEMETH

(187) B RFIFNHH Z LIZ DWW TIL, Jamie Stephenson, Tax—avoidance after

Spotless( http://www. aph. gov. au/library/pubs/RP/1996-97/97rp21. html [ *f %
1844 A 6 HIZM,
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DT END, H AR AICIEDS S ERITERD Bt &R &%),

LU, Lo Hart FRESERTHRR CIX, 5 4 #F A OB A HIRS
D LROB X HFREEIELR I, (A% — 4] OEFEGOHET O,
(2 TORELOBREZEDLILD Z L ENEETH NS FEE T/
EV D EHEICRILT 2 2 Lk, On D EAEN, FE D Brebner FFE 1
Bk ( [1967] 2 AC 18 ) B RFLIAENZ b OO | AH|iR CRE &
ol FRE, AR EIERICRLDIARO O TH Y | IEHEEMRICH =R
BRDOOEND, @QAF—A0 [FREMKTHN] &) HROENLES
SR T, O@F 4 A DNE D TUVZRWIEER BN D AR LU H
BN LITERD &, YT Fu—FTIRRVE L2 BT AEEGI
Wi T2 — o) BFEEL, MBLEX. B EoRIs%2 52 2 L2 Ee A
& LTARIERFX — AR L2 DD LIRS L, FEROHRA
FEIN TN D,

LF D Hart FAESERHVIT. 18 A OBIE OFUBUREAT 2 )38
LMo/ NSRBI OB TH 57203, HIROBEIBE Y /I E > Tk
LTC/HhEWVWLDTR Mo L1, YU, ZLET 4 ( Michael
Carmody ) EBUTRE N, AHRTRENLFANTIEECTHSL EEZ B
BDEVIFIRERANT BT, TRERCHRINIZEE 2 AT, HD5AF
— L8, BB ORI E ST 50 FIHAS R TS L LEZD
NRW—EORBIEE G b D TH L0, HAMHAOEAXGE Y
B/BHEVHIZETHD] LR, Fo, RHRTRIIIZEE 4 R A O

(188) T 72bh, [AF—L) ZRIFRTHE, vV EBEBEENRNWIEERD
7, TNEHERTHNYTE Y, [Ax—4) ZIELMBRT DL, AERF—L20E
TR HMMABE LOFREOERS TH 5 L EHMNTERST 2 LIFTERVE D
HIEr 2SN ST b,

(189) Brebner FH{FEIEFHIECTIX, BEBRA~OXPIRZEX L-—HORSIZEH W
T, EABAROBERN SV . LK L, EARBICHE S BIEDO TN Thi,
DI DBAEOZEA, 1960 4EREE § 28 (3) 23E ® DRI IS5 & ARSI 3T 5
ARBE SRR ( BLBLEDEERG ) TRWZ LAl )R LTV A NS NN FE L
Teo o, BBYRBKEFL T\,
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HAEGEZ P E X 72 BT, MY B EORIR Z RS 5 A % — A03E DR
CHNZRHIE, AF—AICAESRATVD Y AZICON TR 2 2 &
BIFECTH D LEEME L TN D Z e b bR En5 4,

B3 HT /NE L RE

RV, ST EROBNMEE R T 5E D Westminster F{HIH (1936 4 )
DRI o T T F LM TR, HIERG LoRMEb L TV - aEr
BRIAE (A F X OFTERIE § 137(1) & ZM OFTERLE § 260 ) DA ZRHERED
TACEBES RN E D DRIBE L2 b, Bl EmRRE s L
T, BT XA TIE, 1987 4F, BB § 245 AMEA S, ZINTIE, & 4 R A
DHEFE SNz, 2 b OAEHERREL. WIhb, ZOREAEE LT
TBRRZ TR D 2 L 2B U CARR Sz, IRk §245 L 4 Hw A O
AERRERE - AN, BT, 2RV OERNBDOOEND, PhDERNET
e ERFR & LT, SaLomEIZRGT 2BUEMIRT 7' 0 —F OMEITE D
HDHEVI L WHEORERF DD AN TR S TND LWV HEET D
ZERTELD,

HAED 1) 2 L FINTB T 2BUEMRT 7" 0 —F O OE IOV TR,
ZEMITIS1T % CIC Insurance Ltd v. Bankstown Football Club Ltd.
SEYEREEIR ( [1997] 187 CLR 384 ) 2N HRRA 155 Z L3 T 5, AFTIE,
7 hAR—=)L 7T 7 K ITEREE L & KEERERKEATBY, 7y hR—
Ve 7T T K ORI O KN Do T-720, Bk kSRR K 2 i oo
FRPACA RS & 72 0 | PRBRAHE L 1%, 1984 AEARBREHIE ( Insurance
Contracts Act ) §59 IZAIY | REEZEKOMEEZ P LHTWoZ &b, Rk
§ 58 D3E D D IR TRIOBE BN ABITCTH D & o MBI AE

(190) MM D2 EEDOR FITOWTIEL, Tax avoidance ruling ‘reinforces ATO
stance = ( http://www. abc. net. au/insidebusiness/content/2004/s1119057. htm
PR 184- 12 A 15 H] )&,
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P EIT DL RREBOSHLAFH T YRE AR IND EFRLIZZ L
5. ML EREROZUEDOIRILE 725 1984 HE{RREKE§58 & §59 LR
FRafar s Epgrm b 7e o7z,

KEFEGHROZHER (4 AOFEHEOLFEER )X, £b2 b #H
FTid. IEAMETET 5 2 L 2B LTV D RIFETERT D 729012, IEMIERRE O
PHEEAZUETL2LHTE, [Lb, BURARIEMERT 72 —F O F T,
(a) & DZE DB T, IERMIICARARMEPFEL TV D 2 ERRH 5
NALGHIRLT, £9, XWREZBE L, /o, O)EOBLRZT T, k
LTI IEY R FEZBE L CERRIET A2 EABRILTHD LB LSS
Kbfa7z EH B EDIZE ZADIRNEWTO [k ZFHT 2 Z LRD LN
%) WUV EFEROERORAREES | 2355 UREFIH L CEIET 53
PEZUNOEMIRT 7o —F 28l 52 Lo—Bit7en & Lz £ T, 1984
FEARREFITE §58 & §59 OEMRICOWTIE, REREH Q 23523 2 fRR 28 1
AMZZYTHLEVHIBEOLDOTH 7212,

EREo TBURARIEMIR T 7' —F ) Lid, 18RO BHRPIMIREL Y b,
HEFEOENMEORELNESTBEHOE M E W) R CHIEL TRV, 4FE, &
TIRT 7 a0 —F OMEAR, DRV EFLTETCNDZ Lid, BRI REM
W7 7 r—T) LEINOBUEIZIT 5 BRVGRIBIROEIR & L TEST Hi
TW 5% Coopers Brookes ( Wollongong ) Pty Ltd v. FCT F{f: &% 1ERz g
( [1981] 147 CLR 297 ) TX¥ 7 X fEEHIE 3 7 L7z fF ( NEBLE O SCE N

(191) ACHITR DY FEE S DJFESCIE.  “Moreover, the modern approach to statutory
interpretation (a) insists that the context be considered in the first
instance, not merely at some later stage when ambiguity might be thought
to arise, and (b) uses “context” in its widest sense to include such
things as the existing state of the law and the mischief which, by
legitimate means such as those just mentioned, one may discern the statute
was intended to remedy.” T®H 5,

(192) 4 ANOFHEOHFEB I L R0 7=01F, 2— Fa 2 ( Gaudron ) FHHIE T
oty A—Fe  FBHEOBER S, BRI, EREERAVR L7 RIC R
HEEZDNEDOLOTIEed 2T,
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AR TR S 2R WVEEIZE - -, REUTBWIEARYTHEEEZOND
LEOBRBERMNECLI b, 2B EITETEOEKRICHEIRETHD
ML e IR OfFFRFIENFRETH DG, BB, RN TIEY
TRWEBZ LNDFERZ BT 5 5 ORRER O MELR T THSI] )
EERHT A ZEICL > THHER LS 19,

3G, CENTRREOTREREORE S 2L RN TEATHOE, Bk
IR T 7" 0 —F OB TET TIE e, HIERFOHY HH, RO LN s,
ARG RREOGBEREDO KR E SBFREST D ELHER L 25, HIEXE
Do HPNEFEAERREOHREZ DN TELATHTHAI Z LiE, &
FZEZEMNOHITO GAAR DOEFBERED K E SOEW, BUEMIRT 7o —F
DEROHKIZER L TELTWDI DI TIEARWEEX NS Z &, iz, WE
DA DGR EFRHE CTEAH SR OB R EN S R I DH 03,
ZDOXDIRENESRD &, FIERE B AR OBRXSCEEENOF RS
FEDERBDOANT v —N e UTHHAATL Z ENTE D0EDD, BIEHER
HEOHRAMOREZIIRE ST 5 —dORICEHERKRA » &R DD TIERN
NEbEZ LD,
%#K\ﬁﬁﬁ®%é\$@%% FIRBLE & LT, MBS 0174 UEE

DETBBUE T 2 FTHFRIE 157 FROUENBUE 132 FRENFEL TND Z L
b, RIZ, BAEICEWT, AR REIAE —EORE | 28 - RS ICRE L
RWVEFENEEHE ( AR GAAR ) ZE AT DS, ZOMIERFHN, Znbd
DEBHEMKINS 27 e —F LT 572 b D ERDIGEITIL. ZbHD
WEAF D ERBUE & OBIROBURR OIS L W ) BN AE USRS, ZhuTxk L,
AL 13 AFEBUHIGELS & o TR FERBLH 2V S 7BRICF Y TS h - 8B E

(193) ¥ 7 AFLHAABEN R LI D AMOIFELIE,  “--+ if the langauge of a
statutory provision is clear and unambiguous, -+ it must be given its

ordinary and grammatical meaning, even if it leads to a result that may
seem inconvenient or unjust. -+ On the other hand, if two constructions
are open, the court will obviously prefer that which avoids what it

considers to be inconvenient or injustice.” T&® 5,
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FEHIERHE Th D IEABLE 132 0 2 OHA1T, FESHSOT74 ITEHE
DEBRETHRA SN TWEERT o —F KT 5 &\ 9 HIEE#RG & 7o
TWDHZ D, BFEOBUER « kT 7 u—F OEAMEZ K Lo R
EURV,
L7235 T, HARM GAAR IZOWTh, ENIC, FRSHS DT XITFHEH
DEFBBEDMEI S HH5RT 7 0 —F T D HIEREF 21T 5 &0 958K
bR LLBEZONLN, THE ., FIFRIE § 167 FKEIZOWTIE, HT
EECER 11 4R 5 A 13 BHEIR (SR 9 4 (7=1) 3 70 5. BUgaran @kt 243
12T H )END LR INDIEY . FOWEARPANNR Y INNB D L7 D15
5 LS RIER D HI1F0 0 HARR GAAR [, JEABLE 132 5 2 LRAY |
Z O MFEPEN —ED S DITRE SN2 L s, FIRESEOIT 5 ULE
FHOGRBBEMER L CTWE 7 Fu—Fi%, GiENGRREDOT 7u—F L L
TITEGTIE A0 & BB S dL, Fio, FAME O IR ETERLUE Of B EH
BLTATH, TRV EV) R 5,
RECTOBLENOHLNRIEAY | T 7 RL5M TR IE SN aiEN G RE
b, TORERY BRI DILFTH -7 2 L3, Z OE(ER 22 5 7R RE
RIS D LT AT AHMEA LTz, BAM GAAR &, {EABLE 132 &0 2 )
KT D ERT 7' r—F L ITR R HBIERGEZRAT 52 LIck o T, 208K
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