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@ PO EEIT Y 72 > CTIRRHE TR

RN AR SRV &
© A& = T A E TSR Z RS20

&

D 3ODBEMEERTDHZ LIZLY, et
N—Z2 CTORPPERZER ST T, MRE L
THROEBMEZEZA L SEDLZLETHD
< (22)0

AV ROR—F 7 5 VEETIH, A—F7
T s TI—T1IA v RTCOREMRBESEE
~OEHDT=D, ~NF AL - T—TITBT
L4 v RCOBBERBEFEOHNFETHD
A v FiEAND HEL OXEHIFTE DS %
TRT DT THLH0, Zihxd HEL OXEL
WAL > A~ EANTHSH CGP @
FTRTOHEREA > FESMNZB W TESET 5
Z&T, BB T AT T D,

DT EEFAR—F T EHTIE, RO
EBRAVFLRLEREE D 3 BERIZEIL T, OlZHoW
T, BRROFTEEG %1 > RIEANOKKDE
BN A v RENTOr A <~ AENOBERD
G L3252 LT, ARROFTEOJER HIE O
FBEDEREENORE L Lz, @IzoW
T, A~ AENOHRK ORI DO A A
RON—=HEBIETDHZ LT, A2 ROJFR
BINFEE OB E LT, @IZoW\WT, 7 A
<~ HENTHD HTIL A7 A = 2BV T
RO A2 52 B D 2 & CREEHE
TOMBAEZ TRV ik, £itFR~—
AT ORBPERRD 2R LIRBL O E RS E 22 %
ATLEELZEICHRIL Wb TH o,

2O XD BREFEENOERGIREIX M&A O
BBIFEOOLE DL LT, ERAC—IFAIC
ITONTNDHDOTHY . Wi 2 FBELEE
TADEHOOESICHIF NS TRIELED

4
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EERXZEHA L, BF AV LRV ET
FIERBRZZBIRL TS EWVWH KoRbDT
N2 e BEFITBW TR EDRM
IR DRFER boTebD & Bbid,

ZHUSK LA v FORBLRIT. OIZo0
T A v RESNCOT A~ ENTH D CGP
OAOEERG X, T TRUTA
R OB DIERVEEESNN DG ThH 58, =
DA< AENOHERORIIE R D A~
NENORKOFEE I Tld/e <. AR
X HEL (Z%9 % HTIL O & HIMER] DFEE
T HHDOTHY | DRI A R
L EE72BAf% (significant nexus with India)
EREOLOTHLZ b, A~ UIENT
% CGP OMADEERS I3~ FORRH
MEDOEREENO O THDLH E L, TOJRR
WINFEGE R —F 7+ FR LTI Th D,

BRI, ¥EFEEFOBEROME, 7t
BZKEED D ORBEIG | OO EELIT
V., THTIL & VIH BV OfO$_TOHES|
N, FA <~ EETD CGP RO EH>D
FEEIZELDZEOHRTER SN EIRET D
ZLEEMELEBE TSy LT, [VIH
BV & HTIL O OARMFRSIX, #lx B2
ONESHIGEE L7272 HIFTHZ LT
T, RHI R O BRIV A TEES
W5 CThoTe) ZLaBb, A2 FORHEY
ROFREEZZFELTEDITTH D,

Z DL EEHIICOWTEFTOER &
LTELSDE, ZOEEEGIR CGP O
XOFEE LR T 5 & LT, % DEERSEN,
FrERiE § 5(2) 0 [IEFEE ORFTE] 1254
BT H0OHWIZ SN T TH S,

IR TIE, FTERLE §5@ITIE, TED
EORBERPLDOLEDTH > THTXTOF
% (all income from whatever source
derived) | &9 HEEMEDIL, ZHUTES
NERENZHAWZHDOTHY T2 HIE s
BIREDHHEETHS (These are words
of width and amplitude.) ] & L7z LT, AT
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BRESIDOEEFET, A FTOEELD
BE, £ RIZhHME, v FOBEXIT
FrSRR. 1> RICBIT 2 ERGEDEE L
U T, BEEIEEZM DT 4 U7 L3
HELTETXTORREE L TWAEN, 2tk
FEOEEEE | OBEMELZFED H Z & T, CGP
OEROFEEFRNZEY T 20 NH LT
HD, FrlZ, 2o To TRENICA TR
EOENTHECHY . FHEEMSE LT
AREARAEERICEMET I BEZD
NnNo,

T, BREMERRD LN E LT, BL
T, AMEBIOYEEIHLNTLDZDL D
R AT RELDEDORFBNTEXZDOTH
AIMEVD | IBLE OF RATREME OB )
LOREL B 5, ZDET, M&A BIRE I,
RE R E2Z =00 L Bbh, fAELED
ERREERLTHLLARVL, @EAVSHh
RN BREREBBIEREA R L THWRNDIZ,
iz, BRI N2THE RS20 n)
SEMNAECT=OTIE RN EEZ D,

7120, ZHUZHOWTIE, A v RORIEY
T, A | % R R 72 E SRR EEEA T
L LTERLEOTEHARL, KkoA K
OPFRHERRBLOTE Y FIlZBW T, AEFEH|
WZIEA v RTOBBFEDNGRO HALD &I L
72T OBBUZ R AT DT THY | Z IR
BOMEND DO TIERWINE BET D,

2L, A v ROJFRMEE L CORBIE
EEZ DA, FTERE§502) 0 (all
income from whatever source derived) D&t
L LT, FrfEBiES§ID A RTAELK
XUTFEAE LTz & Bl SN DHETROHIFED, T
LDEITHSTZENI T ETIFRL, 2D
R—F 7 5 HEHETORBY B R OEHIFT O
HIWrZFB W T, RELSIEDB 72O TRV
EWVIHIEBRNRELELBND EZATHD,

B, R T+ CEHIL, BEDOA UK
DR FER L TV DHFURHIE & Lo
MLV LOERBMSEOLNLIELETH



BRYv—F L 18

HERbNAEN, #FloT, 4 NIZBI 5%
T DORBEMERE E R % T 1, BNA @ Transfer
Pricing Report ™ 2010410 A 7 H &5 DA

ROBEMIEERITIR D —ERGITEH T D
NTNDHHDT36HELH Y, 2001 F Ol B
AL, BEEMERHIZSNTHEAS o RO
IRBIMEZ IR L L 9 LT ARBBYROERIA
HBPE LoD EZATHD,

2. 2N b DA v ROBEREEZR T,
WBE DR L TV D08 6 HILL EICH 7
STEY, HIEEAN 10 FRETHLZ LA
EBR LT, A FOBBEYROBERME L
(X D AR ES K ORI e A £ 2+ 7
FEIRICIE L TWWARWVDTIIZR W E B2 DMk
MThH5, 5%, A2 FOFERHMERBIZO
WL, BERMREBIHI O FE S b A > R
EFOXOIC LU THRBHELRERL LY L LT
DDONCDONTREEZRD DLERNH D H O
LEET S,

@ Vodafone International Holdings vs Union of
India & Anr on 8 September, 2010, VBC 1
wp1325.10 the High Court of Judicature at

Bombay.

@ Vodafone International Holdings B.V. v.
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(2R R—8 T+ VBl RO BHRAE TR (&)

Vodafone International Holdings vs Union Of India & Anr on 8 September, 2010
Bench: Dr. D.Y. Chandrachud, J.P. Devadhar
VBC 1 wpl1325.10 THE HIGH COURT OF JUDICATURE AT BOMBAY

0. 0. C. J.
WRIT PETITION NO. 1325 OF 2010
JUDGMENT (PER DR. D. Y. CHANDRACHUD, J.) :

1. The facts:

Analysing the facts:

120. The case of the Petitioner is that the
transaction was only in respect of one
share of CGP in Cayman Islands and this
being a capital asset situated outside
India neither had any income accrued or
arisen in India, nor would any income be
deemed to have accrued or arisen in
India. On the other hand, the case of the
Revenue is that the subject matter of
the transaction on a true construction
of the Sale and Purchase agreement of 11
February 2007 and other transaction
documents is a composite transaction
involving a transfer of rights in HEL by
HTIL resulting in an accrual or deemed
accrual of income for HTIL from a source
of income in India or from an asset in
India or through the transfer of a

capital asset situated in India.

(BEZBERICET5FHRGIOER]

FE: (~119. ETHEK)

HEDOHH
120. HABLE O RO ARG 537 A

~ RO CGP ORRUCEAL72H DDA
ThY . A v ROIBIZENIZEAREFE
IFRDEBIE LT A RTIEED X H 72
S LESIAE T SETWARNLD, H
HDWNEED XD IR T EDTE RN
HbDOTHDLZ LD AERGNZITA VN
DORBMEII IR N E NS Z EI2hH D,
¥, BBYROEEOTRMIL, 2007 4 2
A 11 B 0EEZKECM OIS | SCEIC
RDEEDFRIRIZB T, A > FOFTER
RXFA V ROGENLHDWIEA VR
2o D EREEDOBERZ @ U T HTIL OFT
ENREULEXIFELEERRTZENT
52 LORER, AHEGIA HTIL 12X
% HEL ORI DOFEFEICEET 28 & EE| T
HBHENWHIZEITHS,

How HTIL and VIH BV construed the HTIL &N VIH BV 12 E D L 5 ICAHEEE | % fiFiR

transaction: L7

121. Before we analyse the transaction 121. Fex BNEGICELYSHTT DA, HTIL B
documents, it would be appropriate to ENRED LB MR LI Ratd
consider how HTIL itself construed the LT LFEE R ThD, BEIOYEE
transaction. What was the business OHRICB N T ZOE R AT {ATE 72D
understanding of the parties to the 73, HTIL O 2007 4D RIHAEZIL, 2007

130
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transaction? HTIL s interim report for
2007 contains the operating results for
the six months which ended on 30 June
2007. Under the head “India — Discontinued
Operations” the Chairman’s statement
records that until 8 May 2007 India had
contributed H. K. $ 70,502 million to the
profits for the period which was made up
of H.K$ 1,159 million from operating
activities and H.K.§ 69,343 million
being “a one—off gain on disposal”. The
statement records that the group had
sold its entire interests in CGP for US
$11. 1 billion (HK $ 86.6 billion) which
resulted
H.K. $ 84.9 billion. In addition, a debt
of US$ 2 billion was transferred as part
the

in a net cash inflow of

of the transaction. As a result,
Group transitioned from having a net
debt of H.K. § 37,369 million as of 31
December 2006 to a net cash balance of
H.K. $ 26,624 million as at 30 June 2007.
The following extract from the report,
HTIL  viewed the

indicates  how

transaction:

6 H 30 BIZKT L7z 6 7 A M 0EEHE
EEATND, A4 F—3EfksEE o
RHELT, EEOAT— kA2 ME 2007 4
5 H 8 HETIT, A > K23 705 {8 200 J5 &
RLOGEMFIE~F G Lo 2%
FEERL TS, ZOMFIEIE, HEERSNN
5O 118 5900 H&EH KL L& 11 ERY DL
OINEE] T 5 693 8 4300 7 FH KL
DR SN TV, ZOART— kA ME,
TN —T703, 849 (BEFEME )LD IEKRDFEAE
SIIRE LT 111{E US K/ (866 (BE&E#E K
V) T, CCP DT R COFTEHELTRA L2
LERFEL VWD, Mx T, 20{8US R
OBBITEBIO—E L LTEEINZ,
BLLT, ZA—%, 2006412 A 31 H
IR AT 373 {8 6900 5 & HE KL OMIEE % &
BHLTWHIREEN S, 2007 426 A 30 HIZk
VT 266 & 2400 T EHE RV OMEBLETE R %
AT HIREICEIT LI, ZOoWEEND
DROPFEN, HTIL 28 E D X HITHB| &R
ML ERLTWS:

(HTIL 0 2007 F D HREwEEIZH T S5~ DFRH]

”8. PROFIT FROM DISCONTINUED OPERATIONS

On 11 February 2007, the company entered
into an agreement to sell its entire
interests in CGP, a company which held
all of the company’ s direct and indirect
equity and loan interests in its Indian
mobile telecommunications operation,
comprising Hutchison Essar Limited (now
"Vodafone Essar Limited )

("Hutchison

known as

Essar”) and its
subsidiaries to Vodafone International

Holdings B.V. (”"Vodafone”), a wholly

131

(8. FEMkGEHEZED D OF|ER

2007 €£ 2 A 11 HIZ. £=%ti%. Hutchison
Essar Limited (BFEIX [Vodafone Essar
Limited ] T@ 5N TW 5, BLTF
[Hutchison Essar] &£W95,) &ZFDF
DAL TR SN DA v ROBENIKEES
¥OEER OHEEOKRK K VEMF D %
FTRCRA LT CCP DT R COFTAHEL
R—E T x>« TNV—TDREFHFE
f T & % Vodafone
Holdings B. V. (LAF [Vodafone] &VY9,)
12, BEZLLEUS Fv (BX% 866 &

International
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owned subsidiary of Vodafone Group Plec,
for a cash consideration of approximately
US$ 11.1 billion (approximately HK$
86.6 billion) (the
Accordingly, the results of the Group s

“Transaction”).

Indian mobile telecommunications

operations were presented as
discontinued operations in accordance
with HKFRS 5 “Non-current assets held
for sale and discontinued operations”.
The

information in respect of the six months

presentation of  comparative
ended 30 June 2006 which was previously
reported in the 2006 interim accounts
has been amended to conform with the
requirements of HKFRS 5.

Teleholdings

shareholder of

Subsequently, Essar
Limited (“ETH”), a

Hutchison Essar, and certain affiliates
(collectively Essar”) asserted various
rights in relation to the Transaction
and threatened to commence proceedings
in the Indian courts in order to enforce
including by
the
the

those alleged rights,
completion of
On 15 March 2007,

company entered

preventing

Transaction.
into a conditional
settlement agreement (the “settlement
agreement”) with Essar pursuant to
which Essar agreed to, amongst others:
(i) refrain from doing anything which
would prevent, delay or inhibit
completion of the Transaction; (ii) use
all reasonable endeavours to ensure
of the

achieved as

completion Transaction 1is

soon as practically
possible; (iii) waive rights it has or
claims to have in respect of certain

matters including those related to the

132

FHERV) OBLEXHET, FZEHEIT 5K

(LLF THEEl EvW9H,) ZhReRs LT,
L7=NoT, I —TDA v FIZBIT5
BERhfmEEEICR D5 RIL, HKFRS 5 @
[FEH) S AU 7= FEFLENE BE I DN FEfkGE &
¥ ITESWTIMEEL LTSN
7z, 2006 0 HREENE O H CREICH A S
HT- 2006 ££ 6 A 30 HAERD 6 AR DH
BEMO T LY T —3 3 %, HKFRS 5
DEMIZ—HIEDH-DIBEIEI NI,

%t C. Hutchison Essar OFRFETH Y .
BE S T H D Essar Teleholdings
Limited (BAF TETH) &5, E£AHIC
I% lEssar] &£W9,) 1%, HEGNIZBEEL
THEA 7eER) 2 IR L M| D5ET O
FILLDZE2ED T ENLERLIE
Fl b4 2720121 > KOFHFTTO
Fn Tt s Z L a7,

2007 43 A 15 BHIZ, &fid, UTFORNE
\Z Essar RIE T 5 Z & T, Essar & 54
i & OFAEEK (LLUT TFIfEZK ) LD ,)
A L= (i) Essar (%, ¥EBIDOET
5T B S SUIRIE T AV A BT
BHBhELELZDZ L, (ii) Bssar 1%, 3
BRICATREZRIR D | HHLBI DB T IC oW THE
Db D ET LD TRTOEEN
BhERLS$TZ L5 (1i1) Essar (%, HHL
SlEBRT AL DEE D TRIBEICE LT
MR Z RO T FRET 5 Z L 2 MEET D
Z & KOV(@{v) Essar 13, H¥EBIDET
DRIEY & LT, &fhpd, 2007 46 H 30
HETo6AMTIILDONIZFTAHED 3
& 7350 75 US /v (B&L*% 29 BEHEE NV
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Transaction; and (iv) terminate certain
and
the

agreements, alleged agreements

understandings relating to
relationship connected to Hutchison
Essar, in consideration, upon
completion of the transaction, the
scheduled
payments aggregating US$415 million
(approximately HK $3.2billion) before

“Settlement Amount”) of

company agreed to make

interest (the
which US$373.5 million (approximately
HK$ 2.9 billion) was paid during the six
months ended 30 June 2007

On 8 May 2007, the company completed the
Transaction, in consideration of
Vodafone’ s agreement to waive certain
potential claims against the company
under the Agreement, the company agreed
to a retention from the consideration of
US$352
(approximately HK$ 2.8 billion) (the
“Retention Amount”). By a deed entered
into on 8 May 2007 by Vodafone and the
the

an amount of million

company (the “Supplemental Deed”),
parties agreed the basis and the terms
on which Vodafone is entitled to apply
an equivalent sum of the Retention
Amount to meet certain specified
liabilities which Vodafone may incur in
with the

acquired

interests
the

Transaction during a period of up to ten

connection
effectively through
years following the date of completion
of the Transaction (the ”“Retention
Period”).
operations for the period ending 8 May
2007 is stated tobe H.K. $ 1, 159 million
and the profit on the disposal of

discontinued operations H.K.$ 69, 343

The profit of discontinued
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) (LUF T&EBHE) L\ ),) IZhr>T,
HF 418 1500 H US RL (BX % 32(BF
BERWVICRDINEXLET D LICAE
4% Z & ¢, Hutchison Essar [R5
25, EERERO K NEEEKET 5,

2007 £ 5 A 8 BHIZ, &fhix., TMITES
WTCEHICH T 2 BERN 27 L— A&k
FETLLTHR—F 7 4 OO
T, SERZOMEDOFEREFEE LT 3
f& 5200 T US FoL(B&Z 28 (BFH ML)
(LLF 445 2v),) KRBT
ZET, YEBIEET L, A—FT7 4
VROEFRIZ X 5T 2007 4E 5 A 8 BICKE
fESNTATA (LLT BENMTA) &no,)
2R D, HEEIL YEEI0%ET HIZkE<
10 FELINOEIE (LIT TEREFEIM) &
9,) 1T, YEE| & L CHREMICEE L
T-FTEHEICRE L TR — 4 7 4 N A
TLHTHAIREBBEZH-T DI %
REWMEFRBELEAT VI R—FT
VB Z BT RER OCSEICFEE L
7c. 200745 H 8 HIZKET 3+ 28I DIk
M FZEORIZEIZ OV TIL 11{E 5900 H 7
# RV LB O OFIZRIZ OV
TIX 693 {& 4300 F&EHE RV ERD B,

AFETS 705 £8 200 HEBE NV E ST,
2007 42 6 H 30 HE TD 6 7 A OHAMIC,
HTIL i&, 1 BRM7=V 6. 75 F#E KL HDH N
ITHRET TR L % 322 1 3400 HEME /LD
R OBERLY (LLUF THSRRIEdY | &
W9,) EIToTZ EEAE LT, BBl
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million making a total of H.K.$ 70, 502
million. During the period of six months
ending 30 June 2007, HTIL stated that it
had declared a special cash dividend
(“the transaction special dividend”) of
H.K. $ 6.75 per share or approximately
H.K. $ 32,234 million in aggregate. The

transaction Special Dividend was paid

out of the proceeds from the transaction.

(HTIL @ 2007 FDER®HE

122. HTIL in its Annual Report for 2007

stated that ”in the first half we
the completion of the sale

of CGP Investments (Holdings) Limited

announced ..

which held through various
subsidiaries all our interests in
India”. The report refers to the

transaction of 11 February 2007 and

reports “the results pertaining to the
India mobile telecommunications
operations presented as

discontinued operations” in accordance
with the Hong Kong Financial Reporting
Standard (HKFRS). HKFRS adopts the
“held for sale”

introduced a concept of the

classification and
”disposal
group”, being a group of assets to be
disposed of by sale or otherwise

together as a group in a single
transaction and liabilities directly
associated with those assets that would
be transferred in the transaction. The
which defined

included “discontinued operations” as

terms are therein
a component of an entity that either has
been disposed of or is classified as
held for sale and (a) representing a

separate major line of business or

AELE X ZE G 2> 6 OFIZE D B FAbALTZ,

122. 2007 OFERHE T HTIL 1%, T E¥HEIZ
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BWTHE LI, HRx e Fattz@m L TAf
VY RTOTRToOFEEHEEL TEL
CGP Investments (Holdings) Limited @
FRHEZT LI EEARKLEZ) ZE%
WARTND, WEZEIL200742 A 11 H
OEWBINZE R L., FEMEHELE
(HKFRS) 29~ T, I > FBEIEKERE
FEICEET OMBRIL. e EEL L
TRENT-, ] HKFRS 1%, (7281 AURA
(held for sale)] ZEHMHLTEVH, 5
HIZDOMDFETU G SN ERE L
LTOIZNVN—=T7ThY, HOWEIEZD
BB OF CEEINDZNGEEIZERE
CBET 5 REE I L—T L LT, MJ\
57/D»—:7 (dlsposal group) | OA%

ALT, ZTCERIN TV D HFE
W5y ST SUTFRA B BIPRA Th i’ééﬂ
LEEERT, (@) DEI SN FEERERE

P THIBRA 2 X E 2T 6 O, (b)
BN S e FE R R SO TR 72
FHEXE X LT DHOE DO 725
BOE S E LT, X, (o) BIRFEOBLS
DO EMICEE SNt LTo
R L LT, EkREE 25 A TV,
Moy 7 v—=7") ORBIL, WEEED
BRITHED & BEEHENFIVIROICH

FDNBE 2B CHBEITIE, BEEEOF
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geographical area of operations, (b) as
part of a single coordinated plan to
dispose of a separate major line of
area of

business or geographical

operations, or (c) as a subsidiary

acquired exclusively with a view to

resale. The expression “disposal
group” includes goodwill acquired in a
business combination if the cash

generating unit to which goodwill has

been allocated, in accordance with the

requirements of the reporting standard

123. Both the interim and final reports are

of significance, because they indicate
clearly the perception of HTIL. For
HTIL the transaction represented a
discontinuation of its operations in
India upon which it had generated a
profit of H.K.$ 70,502 million. From
the proceeds of the transaction, HTIL
special

declared a transaction

dividend to its shareholders. From
HTIL s perspective it had carried on
mobile  telecommunications
which

discontinued as a

“Indian
being
of the

operations” were
result

transaction

TEG LICEEEZ G T,

123. HHEHMEZER OEKBREEDLELDL

HTIL O ZHABICRT DD T, 2
NHITEETHD, HTILIZE > THEENIL,
705 % 200 FER FLOFIFE4A L SE5
LT, EDFELEET L L ERL
TWo, HEG|IOFEENG, HTIL X% D
HES~OTGIFRIELY 2 ES L7, HTIL
DRBLND, BEE|IOFRERE L THEIL
SN T4 FOBERBEEE] T0
B,

(2007 &£ 2 A 11 B DOFTERNEEN 5 OREERG| D7 1T]

124. The nature of the transaction can also

124. AHEFB|OMAEIZ O T S, 2007 4 2

be considered from the perspective of
how VIH BV looked at it in the events

which led to the Sale purchase
agreement dated 11 February 2007. On 22
December 2006, Vodafone in its

announcement stated that the mobile
market in India has great potential and

that it was considering the acquisition
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A 11 B OFREZKEITFE DN T A X
VN TVIH BV RAENZED L HITRFKL
TP OBRENGEETHIENTED,
2006 £ 12 H 22 BT, FORETHR—F
TH . A ROEAAL VOHIER K
XRTAHEMZFE - TRV, HBOMIRIC
U TEINAY 72 B S 2 3R D 5 Bkg &
—¥r4 5 Hutch Essar OXEEAIFTEFED
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of a controlling interest in Hutch
Essar which would be consistent with
its strategy of seeking selective
acquisition opportunities in
developing markets. Vodafone’ s initial
offer dated 22 December 2006 to HTIL was
a non-binding offer for HTIL s 66. 9848%
share of HEL of US$ 11. 055 billion based
on an enterprise value of HEL of
US$ 16.5 billion. On 9 February 2007

Vodafone submitted a revised offer of
US$ 10.7078 billion. While submitting
the offer, Vodafone confirmed that it
would agree in consultation with HTIL
to take into account amounts that would
be paid directly to certain existing
local partners in Hutch in order to
extinguish certain obligations of HTIL
to them. Vodafone also confirmed that
it had “come to arrangements” with
HTIL s existing local partners
(Analjit Singh, Asim Ghosh and IDFC) to
maintain the local Indian
shareholdings in accordance with
Indian FDI requirements. VIH BV also
expressed its willingness to offer to
Essar the same finance terms for Essar
shareholdings in HEL which were offered
to HTIL. Alternatively, it expressed
that it was willing to enter into a
partnership with Essar on appropriate
terms. Appendix—A to the offer set out
the basis of working out the
consideration payable to HTIL for
HTIL's  interest in  HEL. The
consideration was factored on the

following basis:

US$m
Hutch enterprise value 18, 250.0 Less:

BEEEZRTT L QW b7z, 2006 4F
12 A 22 Bff Closhiodh—& 742D
HTIL ~OFRHIDA 7 7 —i%, 165{&US F
L@ HEL O{EZEAMEIZE-SV T, HTIL @
F5 HEL @ 66. 9848%D#R=IZ 110 & 5500
T US RVEIEMERICER LD 5T,
2007 %2 A 9 BIZ, R—HF 7 4 % 107
f& 780 ' US RKAVDOUETA T 7 — DR %
1Tolce F77—ZERLTVDH, A
— &7 3 0%, HTIL OBEfFEO a—H 1R
— b=~ DOFBEEZHER ST LD,
TNHICEEXADbN D &5 EZEICA
T, HTIL ¢ Yy — g T
T —NEIUCRE Y T L EfER LT,
51T, R—=FT7x 0%, A4~ Fd FDI
BRI > T — DA v RO LI
ZHEFFT 57201, HTIL OBEfFEO o —7
JLs%— hJ— (Analjit Singh. Asim Ghosh
KOV IDFC) & [ERICET D] ZLiTo
WTHHERRZ L7z, Iz T, VIH BV %,
HTIL (Z#87R & 7= HEL (2% % Essar O
BERER L7 7 A F 2 AEMD Essar 12
PR ST 2 L ICHTmR & 2Rk A R LTz,
HDHWIE, FE, B Y7254 T Essar
EOWNEEATIHRD D Z LN T &
EEW LT, 47 7—® Appendix-A %,
HEL (2% % HTIL OFTAHEIZ X7 5 HTIL ~
DX OB ERIMAZ$ER L TV 5D,
FHBIZIR OIBILUIZ L > T b

BT 100 5 US R/L
Hutch OAEZEAME 18, 250. 0 Less: Hutch



Bk Y—7F/ 18 2012.3

Hutch net debt (1,327.1) Hutch equity
value 16, 922. 9 66. 9848% of Hutch equity
value 11, 335.8 Less: Holdco net debt
(628.0) Inter—company
(1,084.0) Equity value of HTIL s 100%
stake in CGP 9, 623. 8

Less: loans

Loans 1,084.0

HTIL s

Add: Inter—company
Consideration to HTIL for
interest 10, 707.8

The equity value of HTIL s 100% stake
in CGP was computed on the basis of HELs
enterprise value of US $ 18,250 million
and by computing 66.9848% of equity
value. The that was
ascribed to HTIL's stake in CGP was
basis of the

entire value
computed only on the

enterprise value of HEL.

(BEIEFN DR R VS HT]

125. Now it is in this background, that it
would be necessary to consider and

analyse the documents on the record:

(2003 & 7 A 5 Bt D &R E2249]

(i) Term Sheet agreement 5 July 2003: On
5 July 2003, a Term sheet agreement was
between HTIL,

Ltd.

Ltd.
that

entered into Essar
Teleholdings

Telematics

and Usha Martin
The
the

companies would be consolidated by

document

contemplated operating

transferring all their shares to an

Indian holding company, Holdco. The
holding company became HMIL and
thereafter HEL. The Term sheet

postulated that a shareholders
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oOffitfE (1,327.1) Hutch OREAME
16,922.9 @ 66.9848% T d A 11,335.8
Less: Holdco OffiE & (628.0) Less: =

R (1,084.0) HTIL 100%%4 @ CGP
OFRAAIE 9, 623. 8

Add: &R 1, 084. 0 HTIL OFTEHE
W% 5 HTIL ~®O%Hh 10, 707. 8

HTIL 100%%A D CGP DOkRAAMEIL, HEL
{E¥AME 182 {& 5000 77 US R/LIZHASWN
T, HRRUBED 66.9848% L DEFEIC LY
BENR SN, HTIL DIRET 5 OGP @
HUIZIRBE T 5 X COMfEIL, HEL D4
EMECORESHNTEEN S 2Lz,

125. THALU EIF, ZoFERICHEI LD E

LT, U OREEICET 5 XEFE LMtk
OWoith a4 Z ENETH A D

(1) 200347 H 5 A D ZHEZA0: 2003
F7H 5 BIS RESESKL, HTIL &
Essar Teleholdings Ltd. }2 {8 Usha Martin
Telematics Ltd. D CTHifE Sz, <
DXETIE, v RO LS Holdeo
~MESDTRXRTOMRKEB T Z L2k,
FESHERETHIENTESNLTH
2o FELRRSALIE HMIL & 72 0 | & D% HEL
(272 ol SRMHEEIT, Holdeo 23 HTIL
DI = DR 24T DA R Ok
ik e BAEE (CE0) . &R\ M B EEE
(CFO) |, Fxm¥BEEE. ket EEE
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agreement would be entered into for
Holdco which would
other things, HTIL s right to nominate
the Chairman of the Board and HTIL
management rights including nominating
the Chief Executive Officer, Chief
Financial Officer, Chief Commercial
Officer, Chief Marketing Officer and
Chief Technical Officer all
ETH would grant HTIL a
(ROFR) over
HTIL
would grant to ETH ’tag along rights’

include amongst

for
operations.
"right of first refusal’

any sale of its share in Holdco.

in respect of ETH s shareholdings in
Holdco. So long as HTIL (together with
its associated companies) in aggregate
was the largest single shareholder and
held at least 40% of the issued share
capital of Holdco, decisions such as
(i) Approval of the annual business and
operating plan including those for
operating subsidiaries; (ii) Entering
into high value contracts of over US
$ 20 million; (iii) Any change in the
authorised or issued share capital; and
(iv) Capital calls would be treated as

reserved decisions

:l:

[2007 &£ 2 A 11 BFDOFZELHE]

(ii) The Sale Purchase Agreement dated 11
2007: A Sale
Agreement (“SPA”) was entered into on

11 February 2007 between Hutchison

February Purchase

International
Vodafone
(VIH BY).

The Agreement contains the following

Telecommunications
Limited (HTIL)
International Holdings B.V.

and

two recitals:
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REHEINEEELEL T O 28
W R TOFEEILRD HTIL OREEE £
DZLIZONWT, KEBRENREIND Z
L AETRSM L L7z, ETH . HTIL
Holdco D#EXIRFEICEET 5 [HRMEILSI%Z
¥ (LU TROFR] &9 ,) 5% 7=, HTIL
1%, ETH OEA T 5 Holdco DEFHIRIZE
LC I'EBGERME) # ETHIZ 5 2 7=, HTIL
0 (ZOBfREEEDLET) KT
KOBEMKEETH Y, Holdco DIITRE
BEARDDIR L 4% RAE L TVAIR
. ROREZEITH, () FREORE
ZE TR R OB OF M FHE O &R
(1) 2000 /5 US RILLL EEFERERK D
s (111) T TOREMRNEA T
HBITHRREAROEE; RO>Gv) B
ATV D EARIAAZR

(ii) 2007 4E2 H 11 BT OEEZBNE: 7F
Y9,)

BEKE (LI TsPA] & 1%, 2007
# 2 A 11 H T Hutchison
Telecommunications International
Limited ( HTIL ) &  Vodafone
International Holdings B.V. (VIH BV)
D THERE STz, 20X, RO 2
ODHEME B TND:
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”(A) CGP is an indirect wholly—owned
CGP owns,

companies

subsidiary of the Vendor.
directly or indirectly,
which control the Company Interests,
(B) The Vendor has agreed to procure the
sale of, and the Purchaser has agreed

to purchase, the entire issued share

capital of CGP on the terms and
conditions set out in this Agreement.
The Vendor has further agreed to

procure the assignment of, and the

Purchaser has agreed to accept an
assignment of, the Loans on the terms
this

Agreement and the Loan Assignments.”

and conditions set out in

Company interests’ are defined to be
the aggregate interests in 66. 9848 % of
the issued share capital of Hutchison

Essar Limited (HEL).

Clause 2 of the SPA provides that “upon
and subject to the terms and conditions
of this HTIL agreed to
procure the sale of and VIH BV agreed

”
agreement

to purchase one ordinary share of CGP
representing the entire issued share
capital of CGP together with the rights
attaching or accruing to it. HTIL also
agreed to procure the assignment of
all

company loans owing by CGP and Array to

loans (defined to mean inter
a vendor group company). The obligation
under Clause 2 was subject to the
conditions prescribed in Clause 4.1,
Sub—clause (a) of which required “all
requisite consents of the FIPB to the
sale and purchase of the share having
been obtained”. VIH BV was required to

use all reasonable endeavours
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[(A) CGP 1%, 7BV FOMBEELTA T2
HTh5H, CGP 1%, EHEIMEICSHT
AR RAETDHZ LT, StEmAET
%o (B) AREHNTHE ST FMT, CCP
DT X TOFRITHRNEAR L, 7B FI1L5E
HzEzTHZEICEEL, BEWRIIHEAT
HZEIWCEELE, bz, 7Y FiX
AEF N 7 — FEESRNICHE SN
ToRMET, B FlIu—r 2EET DL
CIZABEL, BEVWFiEn—roEELY%
ANDZEICEE LT

= tEFr B # ] I%. Hutchison Essar
Limited (HEL) D AT {NE KD
66. 9848%h COELSHRFTEHE TH D & E
E2IND,

SPA §RIH 2 1%, TARZKIDSMHEIZIE- T,
CGP DT R TORITHRNE A ZFK T CGP D
WA CCP OFITHRRNEARICHEL
MOELTWDHHER & & B, HTIL 1358
H+2Z LICFEEL, VIH BV [Z8EAT 2
EICRIBLIEZEEZHELTNS, &
512, HTIL 1%, 2—y (B0 FEDOSL—
Tttt ~D CGP KON Array WETE T A1
RTCOSHMe - 2BWT 5 L EHRS

ﬂé)% ZEETLZEICRE L, RE
WCBITAEBIL, FHEAL LICHESN

%@»%Ok%@?%@\%®®@r%
KOBE SN 7R DFEE LR S FIPB O
T RTOMERAGR] A ER L7z, VIHBY
X, ZO&BEHET L AEEICTS
7292, FIPB ¢ Daa=fF,—T g%
ELTRTOEEMNRENERI T L
ZEER X4, Press Note 1 ORIED=H
(2. Bi< 3 E¥H £ TICFIPB ~HiEE%
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including communications with the FIPB

to ensure satisfaction of this
condition and by the third business day
following the agreement was required to
submit an application to the FIPB for
Press Note 1 consent. Hence, the
transaction was subject to the consent
and approval of FIPB. Fulfillment of
the conditions set out in Clause 4.1
preceded the vesting of rights and
The

purchaser was entitled to waive the

obligations under the contract.

condition set out in Clause 4.1(a).
Clause 4.3(c) stipulated that if FIPB
approval was not obtained, HTIL could
at its sole discretion terminate the
agreement and parties would have no
claim against each other. Under Clause
5.2 VIH BV was obliged to make an offer
to Essar Teleholdings Limited for the
acquisition of its entire shareholding
in the company at a price which valued
its interest in the company on the same
basis as the interest of the vendor. The
tag along rights of Essar, which was a
minority shareholder, of HEL were thus
Clause 6.1 defined the
obligations of HTIL in relation to the

recognized.

conduct of business. Among them, in sub
clause (ix) was the obligation not to
vary or waive any

amend, terminate,

rights under any of the Framework

agreements, TII Shareholders
agreement or SMMS  Shareholders
agreement or exercise any of the

options, rights or discretions under
other than in
the
IDFC  Framework

The Framework agreements

any such agreement
with

the

accordance transaction
documents or

agreement.
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BT 52 EE2OEFITER L, 1
W} AT, AEEB|I FIPB OFE K OKER
AL Uiz, SIEALICHESNTZ%4
HORBITIZ, 2K TOERNSCES AT
THLOTHH-Te, BEVFITIE, £HE
4.1 () ICHE SN -5t MEET D MR
NoT-, 51 4.3(c) 1%, b L FIPB O
ARG LT UL, HTIL 232 O Eh
DHEBHE TR EITHU S Z LN T,
UEHFIIBAWICHENZZELRN &
ZFE L TV e, ZRHEG.2 T, VIH BY
%, 5BV FOFTAEE L F UEERIL TS
HEOFTEEZFHE L 72k <, 2o
RTOXEEHT 5 & %, Essar
Teleholdings Limited (247 7 — L7217
UL B -T2, HEL OVEHEE -
7= Essar OEHGERMEIX, Lo X1
RSN, &THG. 11X, FEOREIC
B9 5 HTIL ORBEHE LT, DR
2O (ix)1E, FSCEL IDFC LG
KNHE - T /A DIAMTIL, SRR, TIT
OEEEE L SIS OEEEEH H VT
FOL IR TOF T a v, HERIX
ILEEDITHEIZRIT D\ HHER|OE
E, fTHE0 ZBEIERVIELEITD
RN EERE ST W, BREENIE.
AT FE VT Centrino AFEEK, ND
Callus EHEERIL N SMMS EFERK % &
g5 L ERINT,
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were defined in the agreement to mean
the Centrino Framework Agreement, the
ND Callus Framework Agreement and the
SMMS Framework Agreement

Now it 1is important to note that
ND Callus and SMMS are all

companies incorporated in India under

Centrino,

the Companies Act 1956. The expression
”IDFC Framework Agreement” was defined
to mean the framework agreement to be
between IDFC Private
Limited, the

entered 1into

Equity Company

Infrastructure Development Finance
Limited, SSKI  Corporate
Limited, SMMS,
(India)
Limited, HITL, Omega and GSPL. The TII

the

Company
Finance  Private
Hutchison Telecommunications
shareholders’ agreement meant
shareholders’ agreement dated 1 March
ND Callus, CGP

Limited and TII

2006 among Centrino,
India Investments

Private Limited

The

completion under Clause 6.2(b) was to

vendor’s obligations prior to
procure that the wider group companies
shall inform VIH-BV if

there had been any amendment, variation

immediately

or waiver of any of the rights under the
framework agreements and shareholders

agreements and/or if any of the options
granted pursuant to such agreements had
Under
completion  of
the
duly
executed by CGP or Array, as the case
and HTI (BVI) Finance; the

written resignations in agreed terms of

been triggered or exercised
8.8 the
obligations of HTIL

of loan

Clause
included
delivery assignments

may be,
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2012. 3

THBHLLEIF, Centrino, NDCallus B}
SMMS 23, 97T 1956 DO HIETDA &
R CERLINTESETHH Z EICFEET
5 LITEETHD,  [IDFC alfEEEH
DFECIX. IDFC Private Equity Company
Limited .
Finance Company Limited. SSKI Corporate
Limited . SMMS .

(India)
Limited, HITL, Omega }% TX GSPL Of] THX
D ERDEINAERNEZERT 5 LER
iz, TII OEEESEIL., Centrino,

NDCallus, CGP India Investments Limited
K ONTII Private Limited DfE D 2006 &
3A 1 BOKEEELZEK LT,

Infrastructure Development
Finance Private

Hutchison Telecommunications

1 6.2(b) DBATIZHENL DT Y FOFES
I, BEENEROKRESGE T, RIS
SODIEIE, BEFESUTEGEN S - 1254,
EO/ X%, 2D X5 18I HE - Tt
BEENDA T arDdboEnNnNk
D UITHE S NZH AT, LV IA
WEIF D 7 L — 7 2 HE HIZ VIH-BY
WZEE L2 uid e b b 2 rER T
HZLThHotl-, ZIAS. 8 THHIIL DFH
B OREITIX. CGP XX Array (2 L A IERIC
EITEINDHu—rOEEDOITHEEAT
B, BEICX->TE, HIIGVD O 7 7
AT A, BEEHETOE 7 V—T=4
DOEFFZEDENE N DOER TOFE;
Hutch 77 K7 A4 v ZADEFT; 7B
FIZ XV ERXIATHE S H5RBEEE K O
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each of the directors of each group
company; the execution of the Hutch
brand licence; a tax deed duly executed
by the vendor and the GSPL transfer

agreement

From Clause 8 it is evident that it was
the of HTIL to
the

obligation ensure
the
the
respective Indian entities. Through

the modality of Clause 8.8 and Clause

execution of terms of

transaction documents by

8.9 the exercise of controlling power
over HEL was effectively transferred to
VIH BV. Clause 9.5 stipulated that for
the purpose of
suffered by VIH BV for any breach of the
the shall be
treated as requiring in HTIL to procure
the delivery of 66.9848 % of the issued
share capital of HEL to the purchaser

assessing damages

agreement, agreement

and the vendor will be deemed to have
transferred 66.9848 % of the issued
share capital to the purchaser on
completion. Clause 10.4 envisaged that
HTIL wundertook to facilitate the
procuring of a replacement of the
Oracle licence for the relevant group
companies. Clause 14.1 incorporated a
non—compete agreement whereby HITL was
restrained directly or indirectly from
in or being

carrying on, engaging

economically interested in within

India any business carried on 1in

competition with the business now
carried on by HEL or its subsidiaries.
By the non—compete agreement HTIL and
all its affiliates were restrained from
carrying on telecom activity in India

Significantly, the restriction relates
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GSPL DFREEZ Z8 A Tz,

G 8 OBEMNL, lHax DAy ROEE
RIZ E BB LEFEOSRMOFAT ZRIET
HZ &%, HIIL OFB TH o722 L I13H
HThb, FIHS 8 KRUEIES 9 DF
JIE %388 L C, HEL (Z%F9 % 3B ) D1 TEIL,
ZHEEIIZ VIHBV [CB RS-, SRIE 9.5
1%, BRKORIEITTVIH BV IC L » THD
HEZETT 2 BH T, HEL ORITHRAE
ARD 66.9848% % EWVFE~FEETZ L &
HTIL (ZERLTWDH 0 & LT EE
Db RT IR R SR EIFNCTEDY
FERFITHRE AR D 66. 9848%D B\ F~
DEELEFZET LIzbDOERREIND L
PHE LT, 4TE10.412X 0 HTIL 23,
BET A 7N —T 2o izd AT 70 -
FTABLAD) T LA RAERFHITTHZ
LERFBTRSTZZIENEESIND, F
TH 14. 1 1%, HITL 2%, BifE HEL XILEDF
ST Lo TRESNTWAEELHE
LCA Y FENIZBWTRE SNLD 0
HEEE, BEL, EEL, UIRE
BRI ZED 2 Lz o\ T, BRI
bR LI T 2 IEF SR Z /A
AT, FEBREEIIIC L o T, HTIL K OY
ZOTRCOBEESIIL, (v RTER
BEFEXEEHORE LTI L E2MES
Nz, FEERZ LiE, FOEkEA, HEL
LD AV RTOEENTZEERD SPA
({2 & - T HTIL 726 VIH BV (2 - 7=k
MEWCEE T 2 VW) Z & TH D,
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to the business which was being carried
on in India by HEL, the control over
which was transferred by the SPA from
HTIL to VIH BV.

The diverse clauses of the SPA are
indicative of the fact that parties
were conscious of the composite nature
of the transaction and created
reciprocal rights and obligations that
included, but were not confined to the
transfer of the CGP share. The
commercial  understanding of  the
parties was that the transaction
related to the transfer of a
controlling interest in HEL from HTIL
to VIH BV. The transfer of control was
not relatable merely to the transfer of
the CGP share. Inextricably woven with
the transfer of control were other
rights and entitlements which HTIL
and/or its subsidiaries had assumed in
pursuance of contractual arrangements
with its Indian partners and the
benefit of which would now stand
transferred to VIH BV. By and as a
result of the SPA, HTIL was
relinquishing 1its interest 1in the
telecommunications business in India
and VIH BV was acquiring the interest
which was held earlier by HTIL.

SPA DR % 72 GEN, BEENAFRE| D
BEHIRHEEIZOWTHRELTEBY, &
ENOMHAEOHEFKROREZHEEL T,
CGP DX DFEE L VD Z LIZPRE L7
Mol WHIFEEERL TS, HE
FHORGEREEARIL, HTIL 7»5 VIHBV ~D
HEL O ZERIPT A HE DR ITAR D G T
bolbnwHrZ L Thsb, XEEOHB
21T, HIZ CGP DR DOBHERIZBEE ST
HILDHDOTITR, XEHEDIRIL,
HTIL KOV XITEDFE4EN, TDA
RO /R— hF— L DK EOBGR D IZHE
> THI EZ T 72 % O OFER|CHELE I Y
IZEUR VIH BV IZBER S N E N6 D D
Flik &L BHEICERT 2D TH D,  SPA
OFER L LT, HTIL ZF0EXEEEE
OFTEMEZKREE L., VIH BV (X, HTIL IC X
D URNCRFE SN - EHEZEE LT-b
JFTH D,

((ii1) ~(vii) FTEMKK)

(FIPB ~DFTABN SHIBAT HMBREDNRD L 3 ]

126. £ Z T, ZDOEMET, FIPB (Zxf LT
MBI TRENTET 4 A7 0 —V
=By AHBARAR YT 3 IO NT
SEETHZENPMETHAS, 2007 4 3

126. Now at this stage, it would be
necessary to advert to the admitted
position as it emerges from the

disclosures made by the Petitioner
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before the FIPB. By its letter dated 14
March 2007 VIH BV informed the FIPB that
its effective share holding in HEL will
be 51.96 % that

completion of the acquisition of HTIL s

and “following

share in Hutch Essar”, the ownership of

Hutch Essar will be as follows:

will own a 42%
interest in HEL through its acquisition
of 100% of CGP;

Vodafone direct

2. Through CGP Vodafone will also own 37%
in TII which in turn owns 20% in HEL and
38% in Omega which in turn owns 5% in
HEL.

Both TII and Omega are Indian companies.

These investments would give Vodafone
a controlling interest of 52 % in HEL.
In addition HTIL s
partners Asim Ghosh, Analjit Singh and
IDFC who between them hold a 15 %

interest in HEL had agreed to retain

existing Indian

their shareholding with full control
including voting rights and dividend

rights.

127. By a letter dated 19 March 2007 VIH

BV informed the FIPB that the price of
US $ 11.08 Billion “includes a control
use and rights to the Hutch

brand in

premium,

India, a non— compete

agreement with the Hutch group, the
value of non-voting non convertible
various  loan

preference  shares

obligations and the entitlement to
subject to Indian foreign
a further 15 %

When

acquire,
investment rules

indirect interest in Hutch Essar”.
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A 14 Bffo v 2 —ck->T, VIH BV i,
HEL ORET 2B 7282A% 51.96% Th
. THutchEssar (2622 HTIL OfRET 5
A OBEEET 352 & T, Hutch
Essar OFTHAWEIZILLTO L5122 b 2 &
% . FIPB i@ L7=:

AR—& 7 4 1%, CGP @ 100%DEFE:-% 18
U, HEL @ 42% DB % BEREICIRE T
HTHAD;

2. EBIZCGP #W@L T, R—F 7 3 1T,

HEL @ 20% & HEL @ 5% % Fif 9% Omega
38UEFTET B TII @ 3T%%FiET 5= &
2725,

TIT & Omega DE F1EA v REHLTH S,
IINHOFEEIL, R—F 7 4 2 HEL D
52D XECHIFT R 52 7=, TNz T,
HEL @ 15%DPT A% RFFd % HTIL DBE
FEOAL Y RDONR—FF—Th b
Ghosh. Analjit Singh KON IDFC L. &k
FE e OVEL 4 ¥ % & Lo+ 0 70 S BOHE % i 2
L ORLFEERLRT S Z EICAE
L7,

Asim

127. 200743 A 19 At L X2 —{2 k-,

VIH BV /& FIPB (2, 110 {& 8000 /5 US KL
DAftED, TXEED T LI T AL, A
TO Hutch 77 > RO M, Hutch 71
— 7L OIEFE . IR IR SR
OME, fix oo —EBEROA v Kb
EEHBIZHE > T Hutch Essar @ 15%
DOFT A Z MBEICBUE T 2R OBE %
GEALTWD| ZEEEHMLE, ZNHO
ERIFRT HMME~OM IR DT
4 A7 —Y % —%FIPB /b ERINZ
L x|z, VIH BV 1% 2007 €3 H 27 Affo
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called upon by the FIPB to disclose a
break up of the value attributed to
these components, VIH BV by its letter
dated 27 March 2007 to the FIPB stated

as follows:

. The various assets and liabilities of

CGP including

(a) its 51.96 % direct and indirect
equity ownership of Hutch Essar; (b)its
ownership of non-voting, non-convertible
preference shares in
Telecom India
Limited (TII”) and Jaykay Finholding

(India) Private Limited; (¢) assumption

,  redeemable

Investments Private

of liabilities in various subsidiaries
of CGP amounting to approximately US
$ 630 million and (d) subject to Indian
foreign investment rules, its rights
and entitlements, including subscription
rights at par value and call options
to acquire in the future a further
62.75 % of TII, to

acquire in the future, a further 54.21 %

and call options
of Omega Telecom Holdings Private
Limited (“Omega”) which together would
give us a further 15. 03 % proportionate
indirect equity ownership of Hutch

Essar; and

2. Various other intangible factors such

as control premium, use and rights to
the Hutch brand

non—compete agreement with HTIL.

in India and a
We did not, in reaching this price, put
an individual price on each of these
components. Rather, they were viewed as
the package based on which we should
make our offer to HTIL. Our approach was

to look at the total package of assets
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LA —TCFIPBIZLLTFD & 92k~ 7=:

CGP DLLT DO D EETokkx I EFEK
[0V
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(India) O & REAHIEFRIRHEIEEHLE SR
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TEE, AERNEDMOEREEDE
Rz lr—v st LT h—=%/)LTHRT,
" D F—Z NV TOMBELZFHET 2 b D7

277, ]

liabilities and other intangible
factors represented by the ownership of

CGP and to assess the total value.

(128~131 £ THIE)

(ERDEREZBEL o DEFIFTDHIM]

132. The facts clearly establish that it 132. EZE[IHAIZ, HTIL & VIHBV OfD9

would be simplistic to assume that the
entire transaction between HTIL and VIH
BV was

transfer of a single share of CGP in the

fulfilled merely wupon the
Cayman Islands. The commercial and
business understanding between the
parties postulated that what was being
transferred from HTIL to VIH BV was the
controlling interest in HEL. HTIL had
through its investments in HEL carried
on operations in India which HTIL in its
annual report of 2007 represented to be
the Indian mobile telecommunication
operations. The transaction between
HTIL and VIH BV was structured so as to
achieve the object of discontinuing the
operations of HTIL in relation to the
Indian mobile telecommunication
operations by transferring the rights
and entitlements of HTIL to VIH BV. HEL
was at all times intended to be the
the
the
the
who
the

telecommunications business carried on

target company and a transfer of
controlling interest in HEL was
purpose which was achieved by
and Young

transaction. Ernst

carried out a due diligence of

by HEL and its subsidiaries have made
the following disclosure in its report:

“The target structure now also includes
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RTOEBIN, 7A~2588TD CGP D
RO EODBEEICL D 2 & DI TERK
SNEERETHZ L ITEMLLIBET
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OETOEELEROEE FOMMREIT
HTIL 7% VIH BV ~0i ﬁéﬂt%@m)
HEL OXERIFTEMECTH H Z L itk &
LTCWADOTHD, 2007 FEOFERBPEE
DO THTIL 238 %Z L TW\WbH A > K TD
BENESEEEEICOW T, HTIL (% HEL
~OBE &L C#Ed &/, HTIL &
VIH BV ORI OAMERS1Z, HTIL ORI K&
UL A VIH BV ~GEJET 5 Z L IZREE# L
'CHHL@%%%%ET65%®%ﬁ®
WIS SN, HEL 13, #—% v k
méﬁkbf%_wlénfka&@
KELFT A HEDOFEEN ARG O X - TE
BREN/-HB/7E»7-, HEL & Fo+&t
Lo TEEN-BERBEFEOM EF
fizEIT LT —V A &Y TIE. *
DHEEDHFTROT 4 AT B —T v —
%ﬁo%'ré%:\&~5yk®%ﬁ
. BB IX CGP Investments
(Holdings) Limited &\ 5 7 A <~ =tt
E AT W D, CGP Investments
(Holdings) Limited X, #—# v k « 7
=TI TX IFFEEL TV o T,
Fex OBEIEFHEN M E o722 T, B0 F
/%, CGP Investments (Holdings) Limited
BH—Iy N TA—TITINABHRET
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CGP Investments
CGP Investments

a Cayman company,
(Holdings) Limited
(Holdings) Limited was not originally
within the target group. After our due
diligence had commenced the seller
proposed that CGP
(Holdings) Limited should be added to

the target group and made available

Investments

certain limited information about the
company. Al though we have reviewed this
information, it is not sufficient for
us to be able to comment on any tax risks
with the

. ”
associated company.

(emphasis supplied).

The
that the object and intent of the

due diligence report emphasizes

parties was to achieve the transfer of
control over HEL and the transfer of the
solitary share of CGP, a Cayman Islands
company was put into place at the behest
of HTIL,
effectuating the goal.

subsequently as a mode of

[AEEREINDEENHERUAFIREI DR F—LA]

133. The true nature of the transaction as

it emerges from the transactional
documents is that the transfer of the
solitary share of the Cayman Islands
company reflected only a part of the
arrangement put into place by the
parties in achieving the object of
transferring control of HEL to VIH BV.
HTIL had put into place, during the
period when it was in control of HEL,
a complex structure including the
financing of Indian companies which in
had

indirectly in HEL. In consideration

turn holdings directly or
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HH ., 2HICETLEREFIRTE 5 &
INZTRETHDEBZTZ, BHxITZO
BHEREE L2, A Bt
BB 2B A7 L Ca A hT
HliFHohbo Ty, GEFIE
1BEE).

WIEFHHOWMEEIT, YEEOHHEW
B3, HEL O 3ZECHE DR8I ONME— DE
KTHD P OMROFEEZZENRT D2
EThoTleZ EEML TS, FA~
VEBSHTHD GP 1L, T— L EER
THFEL LT, HTIL OfEE AR LR
7LD TH-oT,

133. AREEGARD LENLENPR EN -

TL DARMEBEIOBEOHEILX, 71~
VBRI HME—OREAGERE NS, HEL
DT EAEA VIH BV ([CBEET 5 B B4 R
THRRICHEFICL > TRV ED N
BRORI2 D= ThH NI T %
RLTWNWHZ &ETHD, HIILIXHEL 23X
Bl L CUW 28R, HEL 2 B 5V LR
BIZEREET DA v REE~DOFES
&5 B TEMEIRHI 2B e, SRRV,
a—NVEONTy b AT arEBEREL
T, FNSA T g ORI, HEL O
BltEDRBERD AR R E & L TEWFE
EBEIh=bidThsd, LENn-T,
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call and put options were created and
the benefit of those options had to be
transferred to the purchaser as an
of the
control over HEL. Hence, it is from that
that  the

integral part transfer of

perspective framework
agreements pertaining to the Analjit
Singh and Asim Ghosh group of companies
and IDFC have to be perceived. These
were agreements with Indian companies
and the transaction between HTIL and
VIH BV takes due account of the benefit

of those agreements.

134. The price paid by VIH BV to HTIL of

US $ 11.01 Billion factored in, as part
of the consideration,
that being
transferred to VIH BV. Many of these

diverse rights

and entitlements were
entitlements were not relatable to the
transfer of the CGP share. Indeed, if
the transfer of the solitary share of
CGP could have effectuated the purpose
it was not necessary for the parties to
enter into a complex structure of
business documentation.

The transactional documents are not
merely incidental or consequential to
the transfer of the CGP share, but
recognized independently the rights
and entitlements of HTIL in relation to
the Indian business which were being

transferred to VIH BV.

135. We began the record of submissions by

adverting to the contention of the
Petitioner that if any of the shares
held by the Mauritian companies were

sold

liability to capital gains tax because

in India, there would be no
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Analjit Singh KON Asim Ghosh D{RZES
JL— 7N IDFC (B % AlE K &
LTI G720 0iX, ZOBR
NHTHD, NHiEA v REthE DR
¥THY, E7-. HTIL & VIHBV O DA
BB E, F D DOEKNAR D HIZEITH
WCTHEIEREELY L TWDDIFTho,

134. VIH BV IZ & » T HTIL (23X #0 b 7= ik

T 5 110 {8 1000 5 US K/LiZi%, VIHBYV
BRI NI x OWEFROMER ., <
OHMDO—EE LTV IAALTNS, =
U E DOHERR D2 < 1E, CGP DR DFEEIC
BIESITT N TUIW R o T0,  HENIZ,
Me— DR TH D CGP DR DR IC KL
ST, ZOBRMMPEKRSNDDTHILL,
WMEHIZLSTEYXA s REFa X UT
— gV COBMIREAZEET D0
HI RN o72ThHAH Y, REEBILED
CEE, BIZ P BEROFEEIC & - TR
BER) D> DfE R 72 & DO Tix7e <. VIH BV
WCBEI LA > FOFEEICELTD
HTIL ORI K OMERS 2 M7 L CRdask L C
W=D Th D,

135. Fexid, =V v AEtIT ko TR

BHENTHRERNA v RTRAISHZDT
b, A1 ReEe—U ¥y AHO_H
FRBLO[ENEED 7= D DFBLSKIIC L - T,
XY EHNT A H 7 AR D HBUE
BIXFEE L2V & T D BE O ERICHE
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of the Convention on the Avoidance of
Double

Mauritius.

Taxation between India and
The crux of the submission
is that the entire transaction in the
case is subsumed in the transfer of a
share of an upstream overseas company
which exercised control over Mauritian
companies. As we have noted earlier, it
is simplistic to assume that all that
the transaction involved was the
transfer of one share of an upstream
overseas company which was in a
position to exercise control over a
Mauritian The

between VIH BV and HTIL was a composite

company. transaction
transaction which covered a complex web
of structures and arrangements, not
referable to the transfer of one share
of an upstream overseas company alone.
The transfer of that one share alone

would not have been sufficient to

consummate the transaction. The
transaction documents are adequate in
themselves to establish the
untenability of the Petitioner s

submissions

(1961 £ > FRTSHEDER —AiSHiiE §2(14)

136. The submission of VIH BV that the

transaction involves merely a sale of
a share of a foreign company from one
non— resident company to another cannot
The of the

submission has been built around the

be accepted. edifice
theory that the share of CGP, a company
situated in the Cayman Islands was a
capital asset situated outside India
and all that was transferred was that

which was attached to and emanated from
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BTAZ &loky, #EEmOEEEH
R L, EHEmORHEERNR
A4 M, ZOFEFEOTXTOEFIH,

=V ¥ ASE~DOLEMEEZITHE LT
W5 B OANESHICFR DR OFENEIC
fashstnsrztTchsn, BEICHERE
L7 K92, REEB|IOETeT X TH,

= ¥y AL~ DOLEMEZITHET D
ZEMTEDLNBICH D AL OINESH
(R DME— DR OFEE TH - 72 LIRE
T5HZ LT EM{ELIBE 5, VIH BY
& HTIL O OARAERGE, A E B0
NESICEE L-Z TR 52 80
TET, ERHI RO EHEITRKE A A
EEERGI Thotz, U EDDKKDE
EOHTIEL, ARG 2 ERT HIC+5
TR 121259, RERGIOLET,
B ORHERA I TCE RN &%
AEAT 501, ZNBEERTHS 2L OT
b5,

(BEAEEDEE]]

136. AEBB|INBEIZHAESEOBRKEZO L

DOIEFEETH LT DMOIEFEE
FETOHLISIIRA L TOLDOTH
% &9 VIH BV o EmIL, T AND
NN O Th D, fRHEBmEOERIL,
TAVERBICEMNINTEZEETHD
CGP DFEEMN, A v FOESMZ BT 2 EAR
BETHY, BEINTXTRZOM
—DMRUIABE L AT D HDTH D
EVOHERRICELVEAILTHEN TV D,
BREFET D Z L NOELNDEN KL
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It was on this

hypothesis that it was urged that the

the solitary share.

rights and entitlements which flow out
of the holding of a share cannot be
dissected from the ownership of the
The purpose of the discussion
been to establish the

share.
earlier has
fallacy in the submission. The transfer
of the CGP share was not adequate in
itself to achieve the object of
consummating the transaction between
HTIL and VIH BV.

transaction was a transfer of other

Intrinsic to the

rights and entitlements. These rights

and entitlements constitute in
themselves capital assets within the
2(14)  which

expression is defined to mean property

meaning of Section

of any kind held by an assessee.

(1961 &4  FARGHEOER —FEHES5Q)

AR

137. Under Section 5(2) the total income

of a non—resident includes all income
from whatever source derived which (a)
is received or is deemed to be received
in India or (b) accrues or arises or is
deemed to accrue or arise to him in
India. Parliament has designedly used
the words ”“all income from whatever
These are words of
(i) of

Section 9 explains the ambit of incomes

source derived”.
width and amplitude. Clause
which shall be deemed to accrue or arise
in India. Parliament has designedly
postulated that all income accruing or
arising whether directly or indirectly,
(a) through

connection in India or (b) through or

or from any business
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OMERRIT, RO RN ST+ 2 2
LIETERVWEDERIT, ZOREICE
STWHHLDThHoTz, LiEOFERDH
BE, FRHER OB R ZFEA T 5
Zrizhotz, CGP BROFEMEIX, HTIL
& VIH BV O OARHERGI 258 T35 BEY
EERT AL, ENET T+ T
MolzDT ThD, RERSIOAREIT,
IS DIER| L OHELE DREER T > 72,
THID ORI R OFERR X, MBI L -
THRE SN TR COMBBEDEEDENR
ZERLIZHTERIES§2(14) OEROH
FNT, TNDDOHLTEREEZERT
LHHDTHD,

(EEEEO#HHF XU §9(1) (AR

137. FrfRiis §5(2) Tid, FEEEE ORET

Bix., (@ A FTZHEINTEXILZE
SNt HrieEZnb, (b) £ FTED
FIWCELEIIRELELD WAL
IFRELT ERBRIND HEDTHILL,
EOXIBRFERNEDEDTH>THT
RCOFBEGEATND, HRIL, T
DEIBRFRPLEDHEDTH-THTA
TOF (all income from whatever
source derived)| &) EEAZEXIIC

Az, THBITEEBRSOHHEH
1 THD, PFrishiiES9 OFRED X, A

VRTEUENRAE L AR EINDAT
BOEFE (ambit) IZOWTHEL TW5,
FERTEMBIZ, (@A RTOFEELD
B (business connection) 75 X(idiE
LT, H50E (b)A >~ RichoHE (
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from any property in India; or (c)
through or from any asset or source of
income in India or (d) through the
transfer of a capital asset situate in
India would be deemed to accrue or arise
in India. Where an asset or source of
income is situated in India or where the
capital asset is situated in India, all
income which accrues or arises directly
or indirectly through or from it shall
be treated as income which is deemed to

accrue or arise in India.

property) 72H XIX@E U T H DWW IX
() A > ROEFE (asset) XITFTEIRR
(source of income) 76 X i@ U T,
bHWNE (A A FIcBITL2EREE
(capital asset) DFEEA WL T, HfE
XIFEBEEM LT AU UIRE LT
RTCOPFE%E, A RTAEUZUTHRAE
Licshlgd ZLxBERLTND, &
PEX IR DA >~ RIZhH DD ThHI
X, HDOWVITEREENA  FIZHDHD
ThiuX, 2o XFT@E LT, BEEX
FREIBICA U IR AE LT X TORT
B, AV RTAELREXIIHBELT A
RENDLFEGE LTEHRDNDSRETH
Do

(HTIL [2XXfhvbh - RIER il DA EEE IR HECH ]

138. VIH BVs disclosure to the FIPB is 138. FIPB~®D VIHBY OF 4 A7 a— % —

of the fact that the
consideration that was paid to HTIL in
the amount of US $ 11. 01 Billion was for
the

indicative

acquisition of a panoply of

entitlements including a control
premium, use and rights to the Hutch
brand in India, a non—compete agreement
with the Hutch group, the value of
non-voting non convertible preference
shares, various loan obligations and
the entitlement to acquire subject to
Indian foreign investment rules, a

further 15% indirect interest in HEL.

139. The manner in which the consideration

should be apportioned is not something
which can be determined at this stage.
Apportionment lies within the
jurisdiction of the Assessing Officer
during the course of the assessment

proceedings. Undoubtedly it would be
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%, 110 & 1000 5 US R/LD&%ED HTIL
(DT HI A, KBHET L I T A
A2 RTO Hutch 77 > RO HAKE.
Hutch 7 Vv—7" L OIEFEE | IERIRAEIFES
BBESEROME, e 22e —EERD
A v FHAEREIRBNCHE - T Hutch Essar
D 15%DFTAHE & RIS T DR O
5% & e —Hi O OBUF D 72D D
LD ThoT L VW) FEEZRLTND,

139. *HMEAE YT XE FEE, ZOEET

HWrcE HHDIER,  EoiE, P
FEDOBRICB T DPBEHEE OHER O
FHANICH D, HTILICAE U Z. 1
ROBFEEEN & OFEOMTE  (nexus) D
FERLELTELEIEIRAELED DWW
HEUEXIIRBELEEAREIND LD L,
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for the Assessing Officer to apportion
the income which has resulted to HTIL
between that which has accrued or
arisen or what is deemed to have accrued
or arisen as a result of a nexus within
the Indian taxing jurisdiction and that
which lies outside. Such an enquiry
would lie outside the realm of the
present proceedings. But once this
Court comes to the conclusion that the
transaction between HTIL and VIH BV had
a sufficient nexus with Indian fiscal
jurisdiction, the issue of
jurisdiction would have to be answered
by holding that the

authorities

tax

their

Indian
acted  within
jurisdiction in issuing a notice to
show cause to the Petitioner for not

deducting tax at source

AV ROBBEEIMNGFET LD LT
Bloyd 22 &id, BWVE o b7 < B
EEIZES>TOLOTHD, TDOXH 7
BT, BUEORFR TR OEESN ORE
Thd, oL, —BHZOEHIZBWT,
HTIL & VIHBV OB OB, A~ Rojt
BLEOEEL L REONENHo 2L
VWD FEERICEET AU, EREEEOREIT,
AV FOBBEY R, FIRHETORE
DU ZE L7 WEHRZMBE IR S5
W Z AT A ERIC BT, EREEEN
TITEN L7 L WO I e S/ 2 &iT
roTRIZ SN2 LTk b,

(HBID5I A — A5 DERDOMHEER O EEOFHENE Y 5]

140. 140. AMEELS | OB EOMEE F O 2 7

In assessing the true nature and

character of a transaction, the label

which parties may ascribe to the
transaction is not determinative of its
The the

transaction has to be ascertained from

character. nature of

the covenants of the contract and from

the surrounding circumstances.

In National Cement Mines Industries Ltd

vs. C. I. T., Mr.Justice J.C. Shah
speaking for the Supreme Court
emphasized the principles of

interpretation to be adopted by the

Court 1in construing a commercial
transaction: “But in assessing the true
of the

the

receipt for the
Act,

inability to ascribe to the transaction

character

purpose of Income—tax
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THRRIC, BEEDARGEGIR LT
< Lb—rULiL, ZOMRORES HER
TRV, REERGIOMWEIL, BBH05%E
TESCJE B O MR W L7 i iud e o
72\, National Cement Mines Industries
Ltd. vs. C. I. T. IZBWT, HEHT
B E RZaR~7- J.C. Shah HFEiX, 7
B ORI W TREEIC L > TEHA
SNTZLLT OffRIF A 25850/ L7z TL
L, FrfEBIED BRI DI D E
EOME 2T I8V, BBl %
A IR T I ENTE RN LT
HETIIRY, BEEADOTZOLSO—
BAEO T CEETHD Z LiX, WO
BTER, FTEOHE T, B TAE
ERINHEBKIE T HE 1 [BOFI DR
KETHNEBANT D LI, Z< D%
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a definite category 1is of little
consequence. It is not the nature of the
receipt under the general law but in
commerce that is material. It is often
difficult to distinguish whether an
agreement is for payment of a debt by
installments or for making annual
payments in the nature of income. The
court has, on an appraisal of all the
facts, to assess whether a transaction
is commercial in character vyielding
income or is one in consideration of
parting with property for repayment of
capital in installments. No single test
of be

discovered for solution of the problem.

universal application can
The name which the parties may give to
the transaction which is the source of
the receipt and the characterization of
the receipt by them are of 1ittle moment,
and the true nature and character of the
transaction have to be ascertained from
the covenants of the contract in the
light of the

circumstances.”

surrounding

EREERZEThHD, BHPTIX. T
DEFEOFMICIHBNT, WEINELE
COBRICHEELED LD TH DN E I h,
IE, BBINGEFNTOEADIE L
DI=OIZMELZ FHET Z L OXHliE LT
DHLOTHBENE I &, FHELRITH
v, EEMICEASNSOED
DT A &, ZORBEORRHRDTZ DI,
H3Z LidTEen,  PEEOVRE K OUL
WOMERATT L e DB S EENE 2
AT, RUTEERZ LT,
B OBEEOHE K OMERIL, EEOR
MAEZE LT ECEOOLEEN GRS
NRTFNRER B0, |

(HBDEIA—-ERLDORNDAERDERE & 75 5HRAI]

In the judgment of the House of Lords
in Investors Compensation Scheme Ltd.
vs. West Bromwich Building Society &
Ors., Lord Hoffmann, while adverting to
the principles by which contractual
documents are nowadays construed drew
attention to the effort in the law “to
the

documents are interpreted by Judges to

assimilate way 1in which such
the common sense principles by which
would be

The

any serious occurrence

interpreted in the ordinary life”.
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Investors Compensation Scheme Ltd. vs.
West Bromwich Building Society & Ors.,
Lord Hoffmann o ¥ 3k & @ H| & T .
Hoffmann JNE, 4 BB 52K LES
fEIRT 2 L WO FANCE KT 5—F T,
ERIZBWT, MHER, BERAREFLE
BOEETHRET LW ) aEr - &
YAJFRIT, 2D XD e EERIRT S
FEEBEST L] LWIBNICEEE L
oo PO OEROILHE L 722
RRZFFTET DJRAIA, IR TLLTO XL D
WRENTZDITTH D!
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contemporary principles underlying the
interpretation of commercial contracts

have been set out in the judgment:

”(1) Interpretation is the ascertainment
of the meaning which the document would
convey to a reasonable person having
all the background knowledge which
would reasonably have been available to
the parties in the situation in which

they were at the time of the contract

- (2) The background was famously referred
to by Lord Wilberforce as the “matrix
of fact”, but this

phrase 1is, if

anything, an understated description
of what the background may include.
Subject to the requirement that it
should have been reasonably available
to the parties and to the exception to
be mentioned next, it includes
absolutely anything which would have

affected the way in which the language

of the document would have been
understood by a reasonable man.
-(3) The law excludes from the

admissible background the previous
negotiations of the parties and their
declarations of subjective intent.
They are admissible only in an action
for rectification. The law makes this
distinction for reasons of practical
policy and, in this respect only,
legal interpretation differs from the
way we would interpret utterances in
ordinary life. The boundaries of this
exception are 1in some respects
unclear. But this is not the occasion

on which to explore them.
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M) #RIE, RO EN DR DT
RO W THFE GBI FTRE
Roled N TOHEFRMEREZAELTND
BHEAREIC, XENMER D ERZiEH
THZETHD,

TEIX, Ao LBV, Wilberforce
SNz k- T, IEEOEM (matrix)] &

L CHEE =, LorL, 207 L— X,
LA, BEENEGEATWVD GO ZIB/NGE

liL7=RETHD, EThNYEEIZEH
FICHIATTRE CTH D RE LD TH Y, &
WZIRRD Z ERFISNTH D Z LRI E
LT, XELOHEIRLIAEENRED
RO FICHE L E 2 5 O & Rz
ELTVWEHEDTHD,

-(3) EREGELE L CTEHRA S D EH=)

O, HEEHEOBEOLZH RO S OEH
MR BERORREZRINT D, Ehbico
WX, CEETIEICFR D FFFAD 2 THEHL
ELTERHASND, ERIR. ERANRE
HEBBIZZORXBZIT>TEY, 20D
BRORT, ERRIL, Trx N@FOE
ECHEEZMNT L HEERRSL, Z0
FISHDOEFRIL, W< OO ETRAKET
bbb, LnL, TNLEFELIAELT
WA E TR,
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—(4) The meaning which a document (or any -(4) XE (bDHWIhoRS) NEHEMR
other utterance) would convey to a FIWEBZDHDERIT, TOSEOEKR LR
reasonable man is not the same thing as CHOTHEHARY, SEEOEWITFEDOR
the meaning of its words. The meaning BTHy, WELOXEOEWIL, @)
of words is a matter of dictionaries and RERICH L TENLDOFELZMFE ST
grammars’ the meaning of the document DHEFEEN, BERE2TT-OICAENIC
is what the parties using those words HEINZHOTHD, HEIT, BHIZE
against the relevant background would BB N2 SEICOWTRIEERE
reasonably have been understood to mean. BROBIRE TX B LHICTD7ETFTHL,
The background may not merely enable WEEN, BEOLETHAREZHET
the reasonable man to choose between HDHMR,) EOVHHEBTHNL, ME-ST
the possible meanings of words which FARE I SC AR L2 iZEN RN E D
are ambiguous but even (as occasionally fEmSAb FS/HHHDOTHD, (Mannai
happens in ordinary life) to conclude Investments Co.Ltd. v. Eagle Star Life
that the parties must, for whatever Assurance Co. Ltd. (1997) 2 W.L.R. 945.
reason, have used the wrong words or HRE X))

syntax. (see Mannai Investments Co.Ltd.
v. Eagle Star Life Assurance Co. Ltd.
(1997) 2 W.L.R. 945.)

-(5) The “rule” that words should be -(6) BENZENLD TEIRTHEE DEK)
given their “natural and ordinary BEZOENHERETHDHEVD [—)1)
meaning” reflects the common sense X, AR EEBEZLEOBY AP L2 L
proposition that we do not easily . FRIZERR BTN T, A BE
accept that people have made linguistic FAZZ T AR & D HER A 72 &
mistakes, particularly in formal KL TN D L LR G, s,
documents. On the other hand, if one %@%‘%7%5%0) ED L RLE
would nevertheless conclude from the TWAIZEWRWEERE TIHmEaI12iE.
background that something must have BT, UEFENHLN \-Fﬁﬁ]&Z%}f‘é‘.
gone wrong with the language, the law MWiphot=Z & (DFFA) ##FHHIEICE
does not require judges to attribute to KLU TiZwWZ2vy,  Diplock L. The
the parties an intention which they Antaios Comania Neviera S.A. v. Salen
plainly could not have had. Lord Rederierna A.B. 1985 A.C. 191, 201 T
Diplock made this point more vigorously Mz =L X2, ZORA U FE X
when he said in The Antaios Comania DRENIC, LD L HIZEE-~T-:

Neviera S.A. v. Salen Rederierna A.B.
1985 A.C. 191, 201:

”if detailed semantic and syntactical (P2 FOBRIICBITAEEOEKRK L
analysis of words in a commercial LR 725 72 T3, BV R A E
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contract 1is going to lead to a

conclusion that flouts business
commonsense, it must be made to yield
to business commonsense.” Giving
effect to business common sense is the

touchstone.

BT AERICECOSHE/ITIE. Y
*Xﬁﬁﬁﬁibﬁfﬂi@%ﬁwﬁ
EURAEREFITTLEIFREETH
%)O

(HBID5IA—-SEATHRFICHNZEEZ 2 2HICHRLFHEMNER)

Canterbury

the Court of

In Hideo Yoshimoto vs.
Golf International Ltd.
Appeal in New Zealand, adverted to an
article of Lord Steyn in which the Law
Lord has noted the distinct trend
towards an objective theory of contract
which gives effect to the reasonable
The

expectations which will be protected

expectations of honest people

are those that are,in an objective
sense, common to both parties.

In this regard, there has been a shift
away from a black—-letter approach to
questions of interpretation to a more
purposive interpretation.

The subject matter of the transaction
in the present case, must, therefore

be viewed from a commercial and
realistic perspective

That perspective respects the form of
the transaction adopted by the parties

The terms of the transaction is what the
court interprets applying rules of
ordinary and natural construction.
That perspective would adopt what a
prudent

From the

normal and commercially
investor would have viewed
perspective of Income Tax Law what is
relevant is the place from which or the
source from which the profits or gains

have generated or have accrued or
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141. Hideo Yoshimoto vs.

Canterbury Golf
International Ltd. T, Db AV
R OYEFREIL, HEFEFHEDBERA L
DEFR R N & B 2 2 EAKTR

= a2 —

5 BB PR ’\O)EHTJE@@:W kLT
Steyn S DR =k L/fio REIND
HWIRFIT, @ﬁ%ﬁw IZBWT, WHFD

YEEL-THBBOLOTHD, =
DRIZBNT, BRA~OEEMIRD T T
w7 - LA — (EARFAE) - 7 r—F
1o, L0 ERPRER~OEERH -
7”:o L7zm»o T, YHEHITBIT HHE]

REIL, ¥ L OBEMNRESND
@ﬁéﬂ&?ﬂi&%ﬁwo DO/
X, YEHIZE - TEHAINZEE 0F
REBEETLILOTHD, BBIO5M
W, BTN, BE O BRIEIRE R
HNZEHT 2882, fIRT 560 TH D,
ZOHA L LTI, —REI-2EFBIC
BHABREENR W boREASh
%o PFTEREORENLREEMED D b
DI, 7B FICAEKLIEZHDWVITAE LT
SUTFEA LRI U ZE DS FT T H
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FTEEOFHORREE LT, AL, B4E
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the The

accrued and arose and was derived as a

arisen to seller. income

consequence of the divestment of HTIL s
interest in India. If there was no
divestment or relinquishment of its
interest in India, there was no
The

real taxable event is the divestment of

occasion for the income to arise.

HTIL s interests which comprises in
itself various facets or components
which include a transfer of interests

in different group entities.

FHEENTHTIL OFFAHEOTHTH 5,

(1961 &£« > FIBHZDOEA—FEHA§195 CGEREEORERRBINER) 1T HMHRE]

142. That leads to the question as to the

obligation to deduct tax under Section
195. While construing the provisions of
Section 18(3A) and Section 42 of the
Indian Income Tax Act, 1922 in Agarwal
Chambers of Comerce Ltd. vs. Ganpat Rai
Hira Lal, the Supreme Court held thus:

“Those persons who are bound under the
Act to make deduction at the time of
payment of any income, profits or gains
are not concerned with the ultimate
results of the assessment.. The scheme
of the Act is that deductions are
required to be made out of “salaries”,
“interest on securities” and other
heads of ”income, profits and gains”
and adjustments are made finally at the
Whether in the

ultimate result the amount of tax

time of assessment.

deducted or any lesser or bigger amount
would be payable as income tax in
accordance with the law in force would
not affect the rights, liabilities and

powers of a person under section 18 or

157

142.

ZDZ LIE, PTEHUE § 195 OYFEIRBUIN
BHICETAMBEICE NS, £ FD
FTRRLE § 18 (BA) KU § 42 OHUE DFFIR
Wh b 69, 1922 412 Agarwal
Chambers of Comerce Ltd. vs. Ganpat Rai
Hira Lal T, S\m#HPNILLTOX S
WA T L7z

[ZDEEOT T, s, FlzE K O
DIFRFIZ IV THRIR I 2 3 2 F 1.
RRFRARABL ORGSR & IXBAMRIT L 72wy,
Z OIEROMAMEA TR, R TH
Bh . TEMREEFLE) SN2 Do THr
B, FIEE QIR »HELSIDND Z
EEMEELE L, I EEAICIRGRRR
DERFRTRIND, EEOFITIZNES
ToFTARML & Bt B CIR RN S 7= Fi
BRI T H D i U RIZ A
PN E DN, FERIES 18 DT D
FBLE I N §40(2) KN 42(1) O TR
HADOHEFR, BHELOERICEELZ S5 2
2V, FEBLE § 17 OmEAOFER O
FEENE S THHNIE LT, WYRHK
PN EOND EXTHIUX, Z O
R CHERR A LR AORNCA T D
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of the agent under sections 40(2) and
42(1). As to what would be the effect
of the

section 17 if and when any appropriate

and result application of
proceedings are taken is not a matter
which arises in this appeal between the
appellant and the respondent nor can
that matter be adjudicated upon in
these proceedings. That is a matter
which would be entirely between the
the Income tax

respondent  and

authorities seized of the assessment.”

In Transmission Corporation of Andhra
Pradesh vs. CIT (supra),
Court once again emphasized that the
scheme of sub— sections (1), (2) and (3)
of Section 195 and Section 197 leaves

the Supreme

no doubt that the expression ”“any other
sum chargeable under the provisions of
this Act” would mean a ”“sum” on which
tax is leviable. The test is whether
payment of the sum to a non—resident is
chargeable to tax under the Act. The sum,
as the Supreme Court observed, may be
income or income hidden or otherwise
embedded therein. If

required to be deducted on the sum. The

so, tax 1is

sum which is to be paid may be income
The

source

out of different heads of income

scheme of tax deducted at
applies not only to the amount paid
which  wholly

chargeable but also to gross sums which

represents income
may not be income or profits of the
recipient. The Supreme Court noted that
in some cases, a fraction of the sum may
be taxable income while in other cases
such as interest, commission, transfer

of rights of patents, goodwill or
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BT, £, InHFHFRFERIZON
TR SN MEL e ThHAHH, £
nix, £o7-<K< DL A, WIERA LT
B OB 2 FF OB L R o RIc
HLMETH D, |

(g @) Transmission Corporation of
Andhra Pradesh vs. CIT T. BE#kiL.
FriEfiis §195(1) . (2) RO QR) TN
§197 OBEND, [ZOEEOHEDT
TR LR IMMOTXTOEE
("any other sum chargeable under the
provisions of this Act”)] &9 FEH
IZBWT, [&5EH ISR L TRZRET S
TENTEDLZELEZEWTHZ &ITED
LWEZAETESTL RN L&, FHE,
AL, 0T A M, EEEE~D
BEOZIN, ZOEROT TOROGE
Bixtg et mens b0 THD, Gt
LR, RO RMETIL, A SUIHE
ENEFE, S LRTEZOBATICHE
LNEFETHDL, I THLHRDLIE,
Bl A FHIR L CRIR U S 2 B
HD, bbb Z Ll TV DA,
AR ORKOFEE E RIS T-HENLD
KN DFTENS LLav, JRIR R
DAF— AL, BBXIG L R DTG ER
LTWLEEDOHAIEAIND T TR
<. ZWMAOFFEIIHIE CIER W/ a
ADEFHCHEHA SN DO THD, K
mEIL, WD —RIZBNWT, &
FHOFADODOT DR EEPEBIE TH
L—H 7T, FlF. FHE Frifhe, B3
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drawings for plant and machinery and
such other transactions it may contain
a large sum as taxable income under the
Act. However, whatever may be the
position, the Supreme Court held, the
actual computation of income would
arise at the time of the regular
assessment. In other words, Section 195
is a provision for tentative deduction
of income tax subject to regular
assessment. The rights of the payee or
of the recipient are safeguarded by
sub— sections (2) and (3) of Section 195
and Section 197. For, as the Supreme
Court observed:

“Further, the rights of the payee or
recipient are fully safeguarded under
sections 195(2), 195(3) and 197. The
only thing which is required to be done
by them is to file an application for
determination by the Assessing Officer
that such sum would not be chargeable
to tax in the case of the recipient, or
for determination of the appropriate
proportion of such sum so chargeable

or for grant of certificate authorising
the recipient to receive the amount
without deduction of tax, or deduction
of income—tax at any lower rates or no
deduction. On such determination, tax
at the could be

If no such

appropriate rate
deducted at the source.

application is filed, income—-tax on
such sum is to be deducted and it is the
statutory obligation of the person
responsible for paying such “sum” to
deduct making

the

thereon Dbefore

has to

tax
payment. He discharge

obligation of tax deduction at source.”
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HEXIL T 7 o B OMSEE & OFE I N
ZD LD REOMOEE|D X S Iefthod -
— AT, ZOEROTT (JRER) 3B
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Sk L, LILARND, REEnKE
LRy arBEDELIRbEDTHA
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FHERRIC 2SS THAH, BN
X, PSR § 195 13, EERAY 22 1AM & A
2 & LB B e TS BLBR O U % L E
L7ebDThD, THAIIZHEE O
Flix. FrEBiEE §195(2) KON (3) IF M
§197 IZXL > TFFHNTWD, EEED
RIETIL, LFDO X IThh>TnA:

[Nz T, ZEASULZEE ORI,

FrEBE §195(2) . 195 (3) RN 197 12X
STHHIFEEINTND, ZNHOH
FEIWZL DT REMLERDHHME—D T L3,
MBRAEBICLDAKRO L) RIREEZHD
TeHlz, FEEZRIETHAIZLETH D,

FOWRFEELIL, FOL I REEHITFDOZ
BAIZE > THRBIR S TR E WV I RE,
HDHNNTED XD B O Y EIE N
ZORIBRHBMARTHD &V D RIE,

B D WITFRBIL D 72\ W &EEE Z T ELD
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143. The same view was taken by Hon’ ble 143. WD RAEDY . Hon ble Shri Justice

Shri Justice S.H. (as the

Learned Chief Justice then was) when

Kapadia

His Lordship spoke for a Division Bench
of this Court in Commissioner of Income
Tax vs. Tata Engineering and Locomotive
Co.Ltd. The Division Bench

that the provision under Section 195 is

observed

only for a tentative deduction of
income subject to regular assessment
and the rights of parties are not in any

manner adversely affected

S.H. Kapadia 7% (2D & ZDFHEFL L
C). Commissioner of Income Tax vs. Tata
Engineering and Locomotive Co.Ltd M#
| Division Bench & L Tah~7z & =12,
iz k> CEHHA &7z, Division Bench
1, AP § 195 OFLE 7S E R 72 5T
R L L2 B ERRETED b ORISR
WEBE LoD THY, LT,
BEFEOEFI O 5EBRE L RITS
NSO TH D &k~ Tz,

(2 FAEHRE§195 EREEDORERHMINES] OTTOERMLGTR b R EHMEE

DfERE]

144. The basic test under Section 195 is

that the payment has been made to a
non-resident of a sum chargeable under
the provisions of the Act. Any person
responsible for paying such a sum to a
non-resident is liable to deduct income
tax at the time when a credit of such
income is effected or at the time when
payment is made. As the Supreme Court
observed in E1i Lily, the provisions of
Section 195 of the Income Tax Act, 1961
are in the nature of a machinery

provision enacted in order to
effectuate the collection and recovery
of tax.Given a sufficient territorial
connection or nexus between the person
sought to be charged and the country
seeking to tax him, income tax may
extend to that person in respect of his
foreign income. The connection can be
based on residence or business
connection within the taxing State or
the situation within the State of an

asset or source of income from which the
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144. FiERHE§195 O T CTOEARY LT R

NI, ZOEEOBRE TS LR D
AR OZIPIEREEI/TONLDL E VD
ZLrThd, FEEREEIEOLD LA
BRI BEEHOHFIL, TO LD RFT
BOHIANFEITEINDEEIC, HDHWITE
372 SNVAHEEIZ, FTEBUEE DI 21T
IEBEBASTVD, Elilily FHTh
IR, 1961 FEPTERLLE § 195 OHLED,
FR DU K OB Z AT 5 72 DIl
E SN2 GEHOMEEZFE>L O
ThodEBRRTND, fELEDO+570E
HEI IR TR I NS E & DR
LEI ET2EFLEORICH272BEDLY
NEZHENTWHDOTHNIE., TDOHEI
Z OESFTEICE U RS RL 2 5 K0
SINDHZ EIZRAH, BIEITREBEICK
FABERMITEE L OBE, HAHVNE
ARBLAT ISR § 5 & E UL ERR R O
EWNIZBIT DRI HE S Z Tk Db,
O ETUELY BDFEET DL ERRIN
AT, FTERLE § 195 O EITEA S5
ZEizib, ez, BOBANENMUE
DOFEICIB W THITREAZH LTl
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taxable income is derived. Once the
nexus is shown to exist, the provisions
of Section 195 would operate. Even
though the revenue laws of a country may
not be enforceable in another, that
does not imply that the Courts of a
country shall not enforce the law
against the residents of another within
their own territories. The principle is

explained by the Supreme Court in

Electronic Corporation of India Ltd. vs

CIT,
that it 1is

thus: Now it is perfectly clear

envisaged under our
constitutional scheme that Parliament
in India may make laws which operate
extra—territorially. Article 245(1) of
the Constitution prescribes the extent
of laws made by Parliament. They may be
made for the whole or any part of the
territory of India. Article 245(2)
that no law made by the

shall be

invalid on the ground that it would have

declares
Parliament deemed to be
extra—territorial operation.

Therefore, a Parliamentary statute

having extra—territorial operation
cannot be ruled out from contemplation.

The operation of the law can extend to

persons, things and acts outside the
territory of India. The general
principle, flowing from the

sovereignty of States, is that laws
made by one state can have no operation
in another State

The apparent opposition between the two
the

statement found in British Columbia

positions is reconciled Dby

Electric Railway Company Limited v.
King (2 (1946 ( AC 527:
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Eh FOZ EE, BHUFTAEOEE
FIZH L TENLOBEBHEOE TN TELY
AT L TR BRI & 2R LT
720N,

Z DJEHIE, Electronic Corporation of
India Ltd. vs. CIT OEEHEHNFIZBWT,
DUTFOEIICHBAIN TS WNES,

A v ROFEER, HEEITHITT 2
BEHIET 200 LR WEELEDOAF
—LEBEL TS Z EIXE2ICHL)
Thob, BEIE 245 FDIL, ERITEo
THIE S D EEOEA&EEZHE L T
W5, ENbiE, A2 ROELOEEN
T—HODIZHIES N TS, FEiE
245 % (2)1%, ELBSCHITSND & D
HHIZTHAD RN R REL L
BRI L o THIE SNTIEEEITEE LR
WEEELTWD, Ldios T, fELE
HTOBITEED-HR ORI EERIL. &
BXENORNT D Z LN TERN, I
BOPITIZ, 4> FOHELADO N, MKk
WMTAICETIERERT 22 LN TE 5,
EZREHENLENPND Z O—KBREIRIL,
—HOENZ &L THIE S EEIE, i
FOETOPITHEHETHZ LIFTE R
WEWIEDTHD, ZD2DODKRIY
a O O A Z %S iE . British
Columbia Railway Company
Limited v. King (2 (1946 (AC 527 |28
WTCHR RS ZERIC L - T FfI X
HNTN5:

Electric
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A legislature which passes a law
having extra—territorial operation may
find that what it has enacted cannot be
directly enforced, but the act is not
invalid on that account, and the courts
of its country must enforce the law with

”

the machinery available to them.

“In other words, while the enforcement
of the law cannot be contemplated in a
foreign State, it can, nonetheless, be
enforced by the courts of the enacting
State to the degree that is permissible
with the machinery available to them.
They will not be regarded by such courts
as invalid on the ground of such
extra—territoriality.” Chargeability
and enforceability are distinct legal
conceptions. A mere difficulty in
compliance or in enforcement is not a
ground to avoid observance. In the

present case, the transaction 1in

question had a significant nexus with
India. The essence of the transaction
was a change 1in the controlling
interest in HEL which constituted a
The

parties

India.
the

source of income 1in

transaction between
diverse
The

Petitioner by the diverse agreements

covered within 1its sweep,

rights and entitlements

that it entered into has a nexus with

Indian jurisdiction. In these

circumstances, the proceedings which
have been initiated by the Income Tax
Authorities cannot be held to lack

jurisdiction.

145. By the order passed by the Supreme
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.1 FREAEEESD L HITRE X, BIMA
DENLESETHD, VT ITAT A

XIFHITOREE XX, BICESESFO M
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Court on 23 January 2009, the Second
Respondent was directed to determine
the jurisdictional challenge raised by
the Petitioner. Liberty was reserved to
the Petitioner to challenge the
decision of the Second Respondent on
the preliminary issue, if it was
determined against the Petitioner, by
addressing a challenge before this
Court. The issue of jurisdiction for
the reasons already noted earlier, has

been correctly decided.

FEINT-maIl Lo T, #RIZEFRAILMBL
FICL > TH LY TONESEEDR
BICOWTHMr T s Lo RENTE,
DOFHEMORIEICE L T, #iERAD
HIE SR E AR T D b D Th o 74
BT, ZOFRHOBRIERTIC EFEZ B LA
THZ LITL - T, #EER A O Wt
LCHH>ZLoHEB (liberty) %, B
FIZER I T\, ZoOEEEDR
BEILx., ERoOERIZE - T, ELL R
ENT=biFTthsd,

(146 4H5)
147. For the reasons which we have 147. FAPRLTZEBEIZED, FxiT bR

indicated, we do not find any merit in

the petition. The petition is dismissed.

There shall be no order as to costs.

c:ob\f‘;é%’uf‘%ék#ﬁutﬁw&b\o 3R
AT END, FFRERICE LGSR
WD E 4B,

( Dr.D.Y. Chandrachud, J.)
( J.P.Devadhar, J.)

@I JoRHUIZEEDOMETH D,
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