
13 2010. 2 

63 IFA PE

SUMMARY

21 8 31 9 3 IFA
63 2 1 Permanent 

Establishment PE PE PE
Is there a permanent establishment? A PE Alternative PE 

rules
PE OECD

PE

PE IFA

A PE
PE PE

PE

���



13 2010. 2 

··································································································· 138
··························································································· 139

PE ···························································································· 139
1 ····················································· 140
2 ························································ 141
3 ································································· 143

A PE ··························································· 145
PE ·················································································· 145

PE························································································· 145
PE···························································································· 146

PE ····················································· 147
PE ··································································· 148
PE PE ···························································· 149

PE ········································································· 149
PE ··························································· 149

PE ················································································ 151
PE ··································································· 152

PE PE ························································· 152
····················································································· 152

PE ································································ 153
PE ············································································ 153

21 8 31 9 3
IFA International 

Fiscal Association 63
2 (1) 1

Permanent Establishment
PE

PE
2

OECD

AOA Authorized OECD Approach
10

2010 7

PE
(2)

PE
AOA

IFA PE

���



13 2010. 2 

PE PE
Is there a permanent establishment?

A PE Alternative 
PE rules 3

PE
A

PE

A

PE
PE

OECD
5 5 5

141
PE

PE
PE PE 3

PE
PE PE

PE PE
PE PE IFA

PE
PE

5 PE
PE

3

PE

PE
OECD

PE
(3)

Betriebstätte
19

1899

PE
(4)

20

12
PE PE

PE
The “Chimney 

Sweep” decision: 1907

PE

21

PE
PE

���



13 2010. 2 

R

P S C
S C 6

C 20
P C

P

P

C

PE

P

coherent whole
5.1 C

5.3

5.4

(5)

PE
6

6

C P at the 
disposal P

P C
C

C P PE
4.5

4 4.2 4.5 4.6
PE

localization
instrumental function

PE
PE

NATO

PE
IR30/07,2008.6.4

local consolidation
local rooting

4.5
4.2 1
5 (1) PE

5.4

45.7
C P

P
C

���



13 2010. 2 

P
P

P 4
constant disposal

Dudney (6)

1

Dudney PE
14 (7)

a
fixed base regularly available to him

D

D

(8) D

PE 1980
(9)

(10)

R M
M S C S

(11)

M C

assignment
M

M S
L

M C
M L

���



13 2010. 2 

PE
PE

M
5 (3)

12 M

L
M

5
(3) PE 5
(1) PE

M 12
L 2

22
M L

L M
M

M
(12)

L M L
M M

1 3 2
12 3 6

PE M
L M

M L
L C

M

M L

10 M

L
Se

M

5 (3)
12 19

PE

period
time

19
12

27.1

M
L M

PE

M

10
19 L

M
PE

10
M

PE

L
M

���



13 2010. 2 

M
PE

Civil law

Common law

OECD 5 (6)
general commission agent

commissionaire

commission
agent 5 (5)
PE 5 (6)

5 (6)

5 (5) agent
5 (6)

agent
agent

commissionaire commission agent

R P S S
2007 S

P S
distributor 2008

S
P S

S P

S
P

S
P S P

S

S
S P

S PE S 5 (5)
P P

P
S

5 (6)

5 (7)

S P
S P PE

1992

PE
5 (5)

���



13 2010. 2 

1995
32.1

PE
in the name of

on behalf of

(13)

32.1
33

38.6
38

full-fledged distributor

two-taxpayer approach (14)

Interhome (15)

PE

PE

PE
2004 Tax Court 

Decision

(16)

S

PE

S

PE

(17)

42

S P

PE

S S
S

5 (7)

3 Zimmer (18)

ZS ZL
ZS

ZL

���



13 2010. 2 

ZS
5 (5)

ZS ZL PE
ZL ZS ZL

PE
5 32.1

5
ZS ZL ZL

PE

PE

PE
OECD

2
location test

duration test
OECD

PE
PE

alternative
non-fixed place PE

A PE services PE
PE insurance PE PE

offshore PE PE substantial 
equipment PE

2008 OECD
PE

PE The taxation of 
services 42.11 42.48

5 (3) (b)

PE
OECD

PE
PE

PE PE
PE

PE (19)

PE (20)

5 (3) (b)

PE

12 6

OECD 42.23
PE 2

(a) 12
183

50

(b) 
1

12 183

���



13 2010. 2 

(a)
(b)

(b)

5 9

PE

OECD 42.16

PE
PE

6
OECD 3

1
1 1

PE

personnel

business entities sub-contractor

individual

Y Y Z
X X X

Y Z
Z PE
X Y

Fees 
of Technical Services FTS PE

17
PE

PE
FTS PE

FTS (21) PE

single taxpayer approach
(22)

PE

(23)

5 (6) 5

5 (7)

PE

5 PE

���



13 2010. 2 

PE

5 39
PE

PE

PE
OECD

OECD PE

PE

PE

PE

PE
PE

(24) (25)

(26)

(27) PE
OECD

5 (2) (f)
PE PE

PE

5
PE 23

23 (1)

23 (2)

23 (3)

(5) (6)

PE PE
23 (4)

fixed base

PE
ships, 

vessels, platforms fixed or floating

seismic survey exploration 
drilling

���



13 2010. 2 

field (subsea) construction
floating production 

storage and offloading unit: FPSO
transportation

23 (5)
(3)

(4)
12 30

23 (6)

OECD
8

PE Substantial Equipment PE

(28) PE

PE

US excise tax

PE

PE

PE

2007 9 21 5

PE 2010.1.1
5 (9)

OECD (a)
single individual test

(b)
project-based test 12

183
PE

1

OECD 42.43
42.45

(29)

(30)

���



13 2010. 2 

PE

(31)

PE

IFA PE

PE PE

141 4
PE

PE PE
PE PE

PE

(32) PE
OECD

PE

PE
(33)

20 PE
(34)

PE
OECD

PE

OECD

PE

20
5 (2) (g) PE

property 5
(4) (c) operation of 

substantial equipment 183
PE

(35) 5 (4) (b) PE

12 90

5
3 12

5 2 (j)
6

PE

5 7

���



13 2010. 2 

5 7 5 (9)
5 6 PE

5 6

representative

PE

21
PE

12 30

PE

1
12 30

PE

5 (4) (b) 90
PE

5 3 12

PE 5 2
(j) 6

PE (1)
5 5

6
PE

1
1

PE

2 (1) (m)(iii)
business … is of a mobile 

nature

PE
5 4 5 4
5 5

5 5
5 5 5 6

(36) for
the same project or two or more connected 
projects 12 6

PE
5 3

(b) OECD 42.23
(b)

PE

5 3
4 PE

(37)

OECD 42.23 (a)

���



13 2010. 2 

5 3 (38)

PE
12

PE
PE

12

10

PE
2.(6)

PE
PE IFA

5 4
5 3 (b) 1962

2 (1) (i)( )(bb)
4 (7) (39)

OECD
17 1

2

PE
(40)

PE

PE (41)

PE

PE
PE

PE

PE

PE

PE

PE

PE

1980

100
(42)

PE

(43)

���



13 2010. 2 

A PE
PE

PE
(44) PE

PE

OECD 5
PE

PE PE

2
PE

6
6

PE
8

PE 15

PE 16

PE
PE

17

PE
(45)

35

PE

PE 39
PE 42.11

42.48 PE PE
supplementary basis

42.35

PE
PE

PE

PE PE

(46) PE

PE
PE

PE

PE
(47)

1 Dudney
PE PE

Brian Arnold
Dudney

PE 5.(3)
(48)

PE OECD

(49)

PE

���



13 2010. 2 

PE

OECD
PE

PE
Arnold

ironic
(50) PE

OECD
PE 2006 12

Carol A. Dunahoo 2007
2 (51)

OECD

PE
PE

OECD

(52)

PE
PE

39
PE PE

OECD

OECD

OECD

OECD
A

PE

Arnold Dunahoo
PE

PE

PE

���



13 2010. 2 

PE

PE

PE PE
PE

PE
PE

1

PE

PE
OECD

PE

PE
42.1 42.10

PE

(53) PE

PE

(54)

PE

PE

PE

PE

PE

AOA PE

PE

PE

���



13 2010. 2 

A

5.(4)
(55)

PE

PE
PE

                                                     
(1) 1

C
CFC

(2) AOA PE

Report on the attribution of 
profits to permanent establishments (OECD, 
17 July, 2008), Preface, para9. 

(3) OECD 
Center for Tax Policy and 

Administration Jacques Sasseville

(4) PE

No.1 21 1992

P.E.
No.1075 47 1995

                                                                        
(5) OECD OECD

5 25
(6) Her Majesty The Queen vs. William A. 
Dudney, [2000] 3 F.C.D 22. 

(7) 14 “fixed base”
 “permanent establishment”

(8) 19

(9) Mats Johansson v. Stavanger Municipality 
(1989) Creole Production Services Inc. v. 
Stavanger Municipality(1981)

PE

(10) S.F.W.I. v. Belgium. (Belgian Court of Appeal, 
noted in Revue Generale de Fiscalite, No. 10, 
October 1992 at 271). 

(11)

(12) 5 (3)
17

on-site 
planning and supervision 5 (3)

(13) OECD OECD
5 31

(14) (2) Part , para263-283. AOA
PE

PE
two-taxpayer approach

PE
PE

PE
single taxpayer approach

PE

(15) Conseil d’Etat, June 20, 2003,No.224407. Int. 
Tax Law Reports 2003, Part6, p.1001. 

(16) Discussion Draft on the Transfer Pricing 
Aspects of Business Restructuring (OECD,  

���



13 2010. 2 

                                                                        
Sept. 9, 2008)

(17) Ministry of Finance vs. Philip Morris 
Germany GmbH, Italian Supreme Court, 
2002.3.7, decisions 3367, 3368. 

(18) Administrative Appeal Court of Paris, July 2, 
2007, No.052361. 

(19)

(20) AOA
PE

(21) FTS PE

(22) Morgan Stanley & Co. (2007) 292 ITR 416 
(SC). single taxpayer approach

(14)
(23) OECD

5 35 41
(24) 12

3
(25) 200

76
(26) 77
(27) 59 3 14

30 8 1472
(28) 5 8

ICS
industrial, commercial or scientific

PE

PE

(29)

OECD 43.30

(30) OECD 42.31
(31) PE

5 (6) PE
5 (9)

                                                                        
(32) OECD AOA

(33)

186
(34) 186

(35) 5 (a)

(b)

(36)

project
(37) 12

6
6

3
(38) PE

(39)

(40) 312
2005

PE

OECD 17

138
179 PE

141
(41)

���



13 2010. 2 

                                                                        

PE 1
1

PE

17 9 30 1985 40 19
6 28 1985 23

(42) 2009 34
2009

(43)

(44) PE

2008 4 5

(45)

(46) 42.23
(a) (b)

(b)

(47) 42.24 PE PE
(constitutes an extension of the 

PE definition) PE
PE

PE PE

(48) Brian J. Arnold, “The new services PE rule 
in the Canada-U.S. Treaty Protocol”, 51 Tax 
Notes International p.189 (July 14, 2008). 

(49) Michael Mundaca U.S. Department of 
Treasury deputy assistant secretary for tax 
policy “Treasury Official Touts 
PE Rule in Canada-U.S. Treaty”, 49 Tax Notes 
International p.345, Jan. 28, 2008

(50) Arnold, supra note (43) p.200. Arnold
2008 PE

PE

                                                                        

(51)

Baker & McKenzie(Carol A. Dunahoo), 
“Multinationals ask OECD to withdraw 
services proposal” 45 Tax Notes International 
(Feb. 26, 2007) p.769 

(52) OECD 18
4

(53) (2) Part , para95. 
(54) PE

2000 PF

(55) OECD
42.12

���




