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Note: The article “Practical Effectiveness of Beneficial Ownership Clauses in France’s Tax
Treaties” written by Stephane Austry, Stephane Gelin and David Sorel appears in the Tax
Notes International, Vol.53, No.2 ( 2009 )pp.151-156. This paper commenting on the
article owes a lot to Mr. Austry, so the author is very much grateful to him and Mr. Hayashi,
former president of the National Tax College, who knows Mr. Austry for a long time and

recommended the author to exchange views with Mr. Austry on the article.
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It is true that there is ambiguity in the
The
scope and way of

beneficial  ownership  concept.

ambiguity of its
application is evidenced for instance in the
contrasting difference between the UK
Court of Appeals’ ruling on Indofood
International Finance Ltd v. Morgan
Chase( [2006] STC 1195 ) and the Canada
Tax Court's ruling on Prevost Car Inc. v.
The Queen( [2008] TCC 231 ). In the
the “the

beneficial owner means the actual owner of

Indofood case, court ruled,
the interest income who truly has the full
right to enjoy directly the benefits of that
interest income.” , thereby giving the
beneficial ownership concept a broad
definition( expanded interpretation ) for
the benefit of the tax authority. On the
other hand, in the Prevost case, the court

negated such a broad definition and
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of
to

allowed the
Canada-Netherlands
dividend to be received by the company A

application
treaty benefit

in the Netherlands with no employees and
no assets other than its investment in the
shares of the company B in Canada. It
seems that the Tribunal Administratitif de
Lille in the SA Fountain Industries
case( 1n0.95-5403, 1no.96-738 ) and the
Conseil d’ Etat in the SA Diebold
Courtage( CE, 1n0.191191 ) also did not
adopt a broad definition of the beneficial
ownership concept, either.

There is also practical ambiguity in the
main purpose test adopted in such tax
treaties and protocols as the Japan—France
Treaty Protocol revised in 2007. The test
can be applied in such a way as it denies
the Japan-France Treaty benefits to an
entity deemed not to be a beneficial owner
of the income in question, but due to the
ambiguity inherent in such a test, it failed
to be adopted in the Japan-US Treaty
revised in 2003. Also, now that the Article
84 of the Japanese Constitution providing
for the principle of no taxation without law
is a legal background for the need of clarity
and predictability in taxation, there
remains a question of how such standards
as the main purpose test should be applied
in practice. Nevertheless, the main purpose
test was also adopted in the Japan-UK
Treaty revised in 2006, and in the case of
the Japan-Australia Treaty revised in 2006
it was adopted in such a way that it could
be applied in a wider context. Such being
the case, the question of how the main
purpose test fits in the EU law is also a
matter of interest and concern for Japan.

From the above viewpoint, the article
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written by Mr. S. Austry, S. Gelin, and D.

Sorel refers to some important and

interesting points. The article mentions,
“These provisions( anti-abuse provisions
such as those with the main purpose test )
seem to cover the beneficial ownership
provisions. + + Certainly, the validity of
these provisions may be disputed in an EU
context. First, if the criterion of the main
objective seems to conform to the terms
used by the ECJ in the Halifax case and
Part Services case, remember that (1) these
cases were rendered regarding the VAT
directive, and that (2) these cases were
qualified by other decisions.” Based on
these observations, the article concludes
that the beneficial ownership provision
could have a useful effect in the framework
of combining with that kind of tax treaty if
(i) the general anti-abuse provision would
be judged as contrary to EU law, and (ii)
the scope of that provision is limited to the
fraud and tax evasion.

One question that arises on my mind
with respect to the above points is the
“the
other decisions” (according to the article,
Amplifin SpA case(C-162/07 )) . Certainly,

in the Halifax case which confirmed a

degree of the qualification imposed by

usefulness of the concept of the abuse of
rights as a general anti-abuse doctrine for
EU Member Countries, ECJ ruled at para
74 and 75,

be found to exist if, first, * * - second, it must

+ - an abusive practice can

also be apparent from a number of
objective factors that the essential aim of
the transactions concerned is to obtain a
tax advantage. ”. Furthermore, in the Part
Services case, ECJ concluded, “there can be

a finding of an abusive practice when the
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accrual of a tax advantage constitutes the

principal aim of the transaction or
transactions at issue”.

On the other hand, it is also true that in
the Amplifin SpA case, ECJ ruled at para
27 and 28, “the principle prohibiting the
abuse of rights is intended to ensure,
particularly in the field of VAT, that
Community legislation is not extended to
by

operations, that is to say transactions

cover abusive practices economic
carried out not in the context of normal
transactions, but solely for the purpose of
wrongfully obtaining advantages provided
for by Community law (Case C-255/02
Halifax + + ) .The effect of that principle
is therefore to prohibit wholly artificial
which do

economic reality and are set up with the

arrangements not reflect
sole aim of obtaining a tax advantage ( see,
to that effect, Case C-196/04 Cadbury
-) .”

Therefore, it could be said that the

aforementioned interpretation shown by

Schweppes * -

the Part Services case of the standard of
“ the essential aim of the transactions”
expressed in the Halifax case ( hereinafter
called “Halifax standard” ) might be
modified by  the

above-mentioned interpretation shown in

or superseded
the Amplifin SpA case which sets a higher
hurdle for tax authorities to clear in order
to meet the Halifax standard. However, it
should be worth recalling that there are
more than a few ECdJ cases and views that
suggest that, as for the interpretation of
the Halifax standard, the one shown in the
Part Services case is appropriate and there
is also a convergence of the principle of risk

of tax avoidance for the justification of
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restriction on the fundamental freedom
principally in the field of direct taxation
and the abuse of rights principally in the
field of indirect taxation.

Such cases and views can be found, for
the
Geelhoed’s opinion on the Test Claimants
case ( C-524/04 ). He maintained at para 62,
“The Court has on numerous occasions
Member

taking

instance, in advocate  general

recognized that, in principle,
States

otherwise-discriminatory

may be justified in

direct tax
measures in order to prevent abuse of
law+ ¢ +. This is most recently evident in the
Marks & Spencer judgment, where the
Court held that in principle a national rule
restricting deduction of cross-border losses
could be justified by the risk of tax
avoidance. * + * Such recognition is also
evident in the Court’ s judgments in
Lankhorst-Hohorst, X&Y, and ICI as well
the

Directive ), Halifax( on indirect tax ), and

as in Leur-Bloem( on Merger

numerous judgments in non-taxation
fields”.

In fact, in the above Test Claimants case,
ECJ,

opinion, ruled at para 81, “The fact that a

adopting the advocate general’s

resident company has been granted a loan
by a non-resident company on terms which
do not correspond to those which would
have been arranged upon at arm’ s length
constitutes, a purely artificial
arrangement, the essential purpose of
which is to circumvent the tax legislation of
that Member State.” Also, in the OyAA
case ( C-231/05 ), ECJ ruled at para 63,
“Even if the legislation at issue in the
is not

main proceedings specifically

designed to exclude from the tax advantage
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it confers purely artificial arrangements,
devoid of economic reality, created with the
aim of escaping the tax normally due on
the profits generated by activities carried
out on national territory, such legislation
be
proportionate to the objectives pursued,

may nevertheless regarded as
taken as a whole”.
there

questions of ; (1) how the above-mentioned

Therefore, seem to remain

views expressed in those cases and
opinions on Halifax standard should be
reconciled with the view expressed in the
Amplifin SpA case, and (2) how the article
stands vis-a-vis the maintenance that
there is a conversion of the principle of risk
of tax avoidance and the abuse of rights. I
am of a view that, now that the way of
interpretation of the Halifax standard was
of the

aforementioned cases than it was in the

more a pivotal 1issue in

Amplifin SpA case as is evident from the
fact that in the latter case the Italian
the

proceedings was ruled not to contravene

national legislation in main
the principle prohibiting the abuse of
rights( see para 30 ), the validity of the
views on the Halifax standard expressed in
the aforementioned cases was hardly
undermined by the Amplifin SpA case.
Probably we have to wait for future ECJ
rulings to clarify whether the degree of
Halifax

standard by the Amplifin SpA case was

qualification imposed on the
significant or not, while what is clearer at
this point is that a lesson can be drawn
from the article and the approach shown in
the Bank of Scotland case.

be drawn is that not only in France but also

The lesson to

in other countries it would be useful in
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some cases to take an approach of negating
treaty shoppings by means of the beneficial
ownership concept in conjunction with
other

principles or specific anti-abuse provisions

some general anti-avoidance
while the degree of usefulness of such
approach might differ from country to
it should be

important to note in this respect that the

country. As for dJapan,

supreme court ruling on Dec. 19, 2005
relied on the concept of “abuse of tax
system” in denying abusive utilization of
excess foreign tax credit.

Now that the concept of “abuse of tax
system” as a means of denying tax
avoidance had hardly been resorted to
prior to the above-mentioned supreme
court ruling, there are arguments in Japan
over the legal nature of this concept as well
as the standard and the scope of its
application. Even so, it can be said at
least that, even if the concept should be
interpreted as what is not quite identical to
the abuse of rights or fraus legis in such a
country as Netherlands, it could be applied
in principle in cases of treaty shopping
aimed solely( or maybe primarily ) at
treaty benefits because treaty benefits are
preferential treatment or legislative grace.
Therefore, in Japan where there is no such
upper-level laws as EU Law, the usefulness
of the concept of “abuse of tax system”

should not be low in overcoming to some

extent the limit of the uncodified
substance-over-form principle and in
supplementing the function of the

beneficial ownership concept / provision in

the face of treaty shopping.
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Dear Professor Matsuda

Thank you very much for your
comments which accurately reports the
views we expressed in our article “Practical
of Beneficial Ownership
Tax Treaties”
raises important and interesting questions
the of the

beneficial owner concept.

Effectiveness
Clauses in France's and

on practical application

Firstly your quote “It seems that the
Tribunal Administratitif de Lille in the SA
(n0.95-5403,
n0.96-738) and the Conseil d’Etat in the SA
Diebold Courtage (CE, no.191191) also did

not adopt a broad definition of the

Fountain Industries case

beneficial ownership concept, either” is
totally correct. Indeed, though the French
Conseil d’Etat gives a wide scope to
beneficial owner clauses, the definition of
the concept itself remains very narrow.

I was also quite impressed by your
thorough knowledge of ECdJ case law, even
if T probably do not share entirely your
of it.  French
practicioners tend actually to have a more

interpretation tax
balanced interpretation of the ECJ rulings
mentioned in your comment. The reason
for this is quite simple : in the traditional
domestic law concept of "abuse of law" (that
has been introduced in French tax law
sixty years ago), only arrangements
entered into solely for tax reasons by
taxpayers could be recharacterised by the
French tax administration on the ground of
abuse of law. This requirement that has to
be fulfilled by FTA proved to be, over the

past sixty years, a very effective protection
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for French taxpayers and there is a strong
reluctance in France to shift to a main
purpose test.

This
practicioners tend to interpret ECJ case

is probably why French tax
law more restrictively on this aspect. And
indeed we could take advantage on this
point of the lack of clarity of ECJ
For the Test

Claimants case that you mentioned in your

jurisprudence. instance,
message remains quite unclear on this
issue ! - in paragraph 82 of this decision,
the ECJ seems to contradict paragraphs 74
and 75: which

provides for a consideration of objective

“national legislation

and verifiable elements in order to
whether

represents a purely artificial arrangement,

determine a transaction
entered into for tax reasons alone, is to be
considered as not going beyond what is
necessary to prevent abusive practices
where, in the first place” ;- in paragraph 83,
the ECJ adds that

legislation to remain compatible with the

“In order for such

principle of proportionality, it is necessary,
that, where the
consideration of those elements leads to the

in the second place,

conclusion that the transaction in question
represents a purely artificial arrangement
without any underlying commercial
justification”. A similar wording can be
found in paragraph 86 of the decision.
Similarly, in the OyAA decision, the
ECJ balances the wording of its ruling in
paragraph 62 by specifically aiming at
wholly artificial arrangements rather than
mainly tax driven transactions: “Conduct
involving the creation of wholly artificial
which do

economic reality, with a view to escaping

arrangements not reflect
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the tax normally due on the profits
generated by activities carried out on
national territory is such as to undermine
the right of the Member States to exercise
their tax jurisdiction in relation to those
activities and jeopardise a balanced
allocation between Member States of the
power to impose taxes”.

Various reasons could possibly explain
why the ECJ remains unclear when it
comes to giving a definition of “purely
artificial arrangements”. In my opinion,
one of the main reasons relies in the fact
that the application of anti-abuse
provisions shall lead to

uncertainty. In this respect, the ECJ has

not legal
consistently acknowledged that tax payers
are free to structure their investments in a
tax efficient manner (see notably Halifax
§73). Yet, it could prove difficult to allow
EU Member State to enact provisions
deriving from EU freedoms by aiming at
“mainly tax driven transactions” without
the to

structure an investment in a tax efficient

risking jeopardizing freedom
manner. Therefore, more practically, the
actual question may also be whether the
ECJ is willing to sacrifice legal certainty to
the benefit of preventing fiscal evasion.
This question yet remains to be answered.

This is also why, from a French perspective,
the fact that the Conseil d'Etat ruled in the
Bank of Scotland case that a beneficial
owner clause cannot apply without having
recourse to the domestic theory of the
“abuse of law” ensures legal certainty and a
strong protection for taxpayers against tax
administration  discretionary  powers.
Indeed, should it have been applied on a

stand alone basis in the case submitted to
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the Conseil d'Etat, it may have embraced
non abusive situations.

But the main purpose test has been
introduced more and more frequently in
tax treaties concluded by France (you
mentioned rightly the France-Japan tax
treaty to the negotiation of which I
participated in my previous professional
life). How to apply treaty provisions
dealing with the concept of mainly (and not
exclusively) tax driven transaction will
probably be one of the most important
question French tax practicioners will have
to address in the near future. Giving the
discrepancy with our traditional definition
of abuse of law, the practice of countries
like Japan, where if I understand correctly
a broader concept of abuse of law has been
adopted by the Supreme Court, will be for
us of invaluable interest.

I hope these short observations will be
helpful to you and thank you again for the
time you spent in commenting our modest
article. I will have to keep dealing with this
issue as I am the French branch reporter
on subject 1 of the IFA 2010 annual
congress in Roma on anti avoidance
provisions and tax treaties. I hope we will
have the chance to exchange views again
on these topics and maybe meet
face-to-face at the next IFA annual

congress in Vancouver.
Best regards

Stephane Austry
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